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Filed May 27 1954 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 12248 

Textile Workers Union of America, CIO and its agents, 
Earl McGrew and Frank R. Metzger and 

Local 1172, Textile Workers of America, CIO, and its 
agents, Frank R. Metzger, Anton Dvorscak, and 
Frank Turk, Petitioners 

vs. 

National Labor Relations Board, Respondent 

Petition for Review of a Decision and Order of the 
National Labor Relations Board 

Textile Workers Union of America, CIO, (hereinafter 
referred to as the International Union) and its agents, 
Earl McGrew and Frank R. Metzger, and Local 1172, 
Textile Workers Union of America, CIO (hereinafter 
referred to as the Local Union) and its agents, Frank R. 
Metzger, Anton Dvorscak, and Frank Turk, respectfully 
petition this Honorable Court to review a decision and 
order of the National Labor Relations Board entered on 
May 5, 1954 in a proceeding entitled “In the Matter of 
the Textile Workers Union of America, CIO and its agents 
Earl McGrew and Frank R. Metzger and Local 1172, 
Textile Workers of America, CIO, and its agents, Frank 
R. Metzger, Anton Dvorscak, and Frank Turk and 
Personal Products Corporation, Case No. 13-CB-229”, 
and pray that the order of the Board in the said proceed¬ 
ing be set aside. 

This petition is filed pursuant to Section 10(f) of the 
Labor-Management Relations Act, 1947, 29 U.S.C. § 160(f) 
(Supp. 1952). In accordance with Rule 38 of the Rules of 
this Court, the petitioners state as follows: 
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1. The Nature of the Proceedings as to Which 
Review is Sought 

The proceeding as to which review is here sought is a 
proceeding under Section 10(b) of the Labor-Management 
Relations Act, 1947, 29 U.S.C. Section 160(b) (Supp. 1948). 
The proceeding was initiated by charges filed by the 
Personal Products Corporation (hereinafter called the 
Company). Pursuant to these charges, the General 
Counsel of the National Labor Relations Board issued a 
complaint and an amended complaint alleging that the 
International Union, the Local Union and their agents had 
engaged in unfair labor practices within the meaning of 
Sections 8(b)(1)(A) and 8(b)(3) of the Act. The viola¬ 
tions of Section 8(b)(1)(A) charged in the amended com¬ 
plaint consisted, in essence, of alleged threats by agents 
of the Unions against employees for working overtime and 
for giving testimony in the proceeding; and the blocking 
of entrance into the Company’s plant by parking an auto¬ 
mobile on one occasion. In addition the complaint alleged 
that the action of the Unions in engaging in conduct in 
violation of Section 8(b)(3) of the Act also constituted, 
per se> a violation of Section 8(b)(1)(A). 

The charge of violation of Section 8(b)(3) of the Act 
consisted, in substance, of a charge that the Unions were 
the collective bargaining representative of the Company’s 
employees and had refused to bargain collectively with 
the Company in good faith, in that they engaged in certain 
harassing tactics while negotiations with the Company 
were in progress. Such harassing tactics consisted of 
authorizing and directing the employees: (1) to engage 
in numerous walkouts and work stoppages without advance 
notice to the Company; (2) to extend rest and lunch 
periods beyond the time limits set by management; (3) to 
engage in slow dowms; (4) to refuse to work overtime; 
(5) not to report for work, or to report late or at times 
other than scheduled starting times; (6) to hold meetings 
on Company time and property; (7) to induce outside 
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employees to refrain from performing work for the Com¬ 
pany; all without advance notice to, or permission from, 
the Company. 

Answers and a motion to dismiss were filed and a 
hearing was held before a trial examiner from July 7 
through July 17, 1953. The motion to dismiss was denied 
by the trial examiner. 

Thereafter, on October 6,1953, the trial examiner issued 
his intermediate report finding that the petitioners had 
engaged in the unfair labor practices charged in the com¬ 
plaint. The petitioners filed exceptions to the intermediate 
report and oral argument on the exceptions was heard 
by the Board on February 23, 1954. 

On May 5, 1954, the Board issued its decision and order, 
upholding the trial examiner in all respects, except as 
to his conclusion of law that the violation of Section 
8(b)(3) constituted also a violation of 8(b)(1)(A). The 
Board ordered that the petitioners cease and desist from 
the further commission of the unfair labor practices 
found, that they bargain collectively with the Company 
and that they post certain notices. 

2. The Facts and Statutes Upon Which 
Jurisdiction is Based 

Section 10(f) of the Labor Management Relations Act, 
1947, 29 XJ.S.C. § 160(f) (Supp., 1952) provides in part 
that 

“any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief 
sought may obtain a review of such order ... in the 
United States Court of Appeals for the District of 
Columbia, by filing in such Court a written petition 
praying that the order of the Board be modified or 
set aside.” 

The petitioners are the persons charged and found by the 
Board to have committed unfair labor practices and are 
the persons to whom the order of the Board in this pro¬ 
ceeding is directed. They are, therefore, persons aggrieved 
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by the order of the Board within the meaning of the 
statute. 

3. The Relief Prayed 

The petitioners pray that this Court (1) set aside so 
much of the decision of the Board herein which finds that 
the petitioners have engaged in conduct which con¬ 
stitutes a refusal to bargain in good faith in violation of 
Section 8(b)(3) of the Act; (2) set aside so much of the 
Board’s order of May 5, 1954 as is based on the Board’s 
decision that such violation occurred; (3) set aside the 
provisions in the Board’s order directing the petitioners 
to cease and desist from engaging in slowdowns, un¬ 
authorized extensions of rest periods, and walkouts or 
partial strikes, from inducing employees of other concerns 
not to perform work for the Company, and from refusing 
to work special hours or overtime. 

4. Points on, Which the Petitioners Intend to Rely 

(1) Petitioner Local Union 1172 was not, and is not, the 
collective bargaining representative of the employees of the 
Company; hence it had and has no duty to bargain with 
the Company and could not be found by the Board to have 
violated Section 8(b)(3) of the Act. 

(2) The concerted activities engaged in in support of 
the International Union’s bargaining position are protected 
by Section 7 of the Act. 

(3) Even if unprotected by the Act, the individual and 
concerted activities here engaged in do not themselves 
constitute a refusal to bargain which affirmatively violates 
Section 8(b)(3) of the Act, nor are they evidence of such 
a refusal. 

(4) The Board’s finding that the International and 
Local Unions refused to bargain collectively in good faith 
with the Company in violation of Section 8(b)(3) of the 
Act is totally unsupported by the evidence in the record. 
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(5) Even if a violation of Section 8(b)(3) of the Act 
did occur, the Board has no authority to direct the peti¬ 
tioners to refrain in the future from engaging in concerted 
activities such as slowdowns, extension of rest periods, 
walkouts, and partial strikes; nor does the Board have 
authority to direct employees to refrain from refusing to 
work special hours or overtime. 

Respectfully submitted, 

Arthur J. Goldberg 

David E. Feller 
1001 Connecticut Ave. NW 
Washington 6, D.C. 

Benjamin Wyle 
99 University Place 
New York, N.Y. 

By David E. Feller 

Attorneys for Petitioners 


Answer of the National Labor Relations Board to the Petition 
to Review and Set Aside Its Order, and Board's Cross-Peti¬ 
tion for Enforcement of Said Order 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
29 U.S.C., Supp. V, Secs. 151, et seq .), herein called the 
Act, files this answer to the petition to review an order 
issued by the Board against Textile Workers Union of 
America, CIO and its agents Earl McGrew and Frank 
R. Metzger, and Local 1172, Textile Workers of America, 
CIO, and its agents Frank R. Metzger, Anton Dvorscak, 
and Frank Turk, petitioners herein, and also the Board’s 
cross-petition for enforcement of said order. 

1. Answering the allegations in paragraph 1 of the peti¬ 
tion, the Board prays reference to the certified copy of the 
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entire record of the proceedings before the Board, filed 
herewith, for a full and exact statement of the pleadings, 
evidence, findings of fact, conclusions of law, and order of 
the Board, and all other proceedings had in this matter 
before the Board. 

2. The Board admits the allegations contained in para¬ 
graph 2 of the petition. 

3. The Board denies each and every allegation of error 
contained in paragraph 4 of the petition for review and 
alleges that there is no ground for granting the relief 
prayed in paragraph 3 of the petition for review. 

4. Further answering, the Board avers that the pro¬ 
ceedings had before it, the findings of fact, conclusions of 
law, and order of the Board were and are in all respects 
valid and proper under the Act, and pursuant to Section 
10 (e) of the Act, respectfully requests this Honorable 
Court for enforcement of its order issued against peti¬ 
tioners on May 5, 1954, in the proceedings designated on 
the records of the Board as Case No. 13-CB-229, entitled 
“Textile Workers Union of America, CIO and its agents, 
Earl McGrew and Frank R. Metzger and Local 1172, 
Textile Workers of America, CIO, and its agents, Frank 
R. Metzger, Anton Dvorscak, and Frank Turk and Personal 
Products Corporation.’’ 

5. Pursuant to Section 10 (e) and (f) of the Act, the 
Board has certified and filed with the Court a transcript 
of the entire record in the proceedings before it. 

Wherefore, the Board prays that the Court enter a 
decree denying the petition for review, and enforcing in 
w’hole said order of the Board. 

/s/ A. Norman Somers 
A. Norman Somers 
Assistant General Counsel 

National Labor Relations Board 

Dated at Washington, D. C. 
this 2nd day of July, 1954. 
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( 1334 ) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Charge Against Labor Organization or Its Agents 

1. Labor Organization or its Agents Against Which 

Charge is Brought 

Name Textile Workers Union of America, C.I.O. and its 
Local 1172 and its officers and agents. 

Address 2400 W. Madison Street, Chicago, Illinois 

The above-named organization(s) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 
practices within the meaning of Section (8b) subsection(s) 
(List subsections) (3) of the National Labor Relations 
Act, and these unfair labor practices are unfair labor 
practices affecting commerce within the meaning of the Act. 

2. Basis of the charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc.) 

From and after December, 1952, said labor organizations, 
their officers and agents, have been and are engaging in 
and instigating slowdowns, overtime bans, lunch and rest 
period stretch-outs, excessive breaks, and quickie strikes 
during a period of negotiations for a new labor agreement. 
By such acts and other acts the labor organizations, their 
officers and agents have refused and continue to refuse to 
bargain in good faith although certified to do so. 

3. Name of Employer Personal Products Corporation. 

4. Location of plant involved (Street, City, and State) 
6401 W. 65th Street, Chicago 38, Illinois. 

5. Type of establishment (Factory, mine, wholesaler, 
etc.) 

6. Identify principal product or service Sanitary Pro¬ 
tection. 
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7. No. of workers employed 140 

8. Full name of party filing charge John T. Van Aken. 

9. Address of party filing charge (Street, City, and 
State) 231 S. LaSalle Street, Chicago 4, Illinois. 

10. Tel. No. FR. 2-7810. 

11. Declaration 

I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 

By /s/ John T. Van Aken 

(Signature of representative or 
person making charge) 

Attorney 

(Title or office, if any) 

February 16, 1953 
(Date) 

Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001 ). 

( 1365 ) 

Amended Complaint 

It having been charged by Personal Products Corpora¬ 
tion, a corporation, that the Textile Workers Union of 
America, CIO, herein called the Respondent International, 
and its agents, Earl McGrew and Frank R. Metzger, and 
Local 1172, Textile Workers Union of America, herein 
called the Respondent Local, and its agents Frank R. 
Metzger, Anton Dvorscak, and Frank Turk, all of whom 
are collectively herein referred to as the Respondents, have 
engaged in and are now engaging in certain unfair labor 
practices affecting commerce, as set forth and defined in 
the National Labor Relations Act, as amended, 61 Stat. 
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136, herein called the Act, the General Counsel of the 
National Labor Relations Board, hereinafter respectively- 
called the General Counsel and the Board, on behalf of the 
Board, by the Regional Director for the Thirteenth Region, 
designated by the Board’s Rules and Regulations, Series 
6, as amended, hereby issues this Amended Complaint and 
alleges the following: 

1. A copy of the charge filed herein was duly served on 
February 18, 1953 and of the amended charge on April 1, 
1953, upon Respondent International and Respondent 
Local. Copies of said charges are being 
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served herewith on Respondents McGrew, Metzger, 
Dvorscak and Turk. A copy of the second amended charge 
is attached hereto and served upon all of the Respondents. 

2. Personal Products Corporation, herein called the 
Company is now, and at all times mentioned herein has 
been, a corporation duly organized under and existing by 
virtue of the laws of the State of New Jersey, maintaining 
its principal office in North Brunswick Township, New 
Jersey, and its plant in the City of Chicago, Illinois, where 
it is engaged in the manufacture and sale of sanitary and 
surgical dressings. 

3. The Company, in the course, conduct and operation 
of its said business, causes, and at all times material herein 
has continuously caused, large quantities of raw materials 
to be purchased and transported in interstate commerce 
to its Chicago, Illinois plant from and through States of 
the United States other than the State of Illinois. During 
the last twelve months, the value of raw materials pur¬ 
chased by the Company for use at its plant was in excess 
of $1,000,000, of which over 50% was shipped to its plant 
from points outside the State of Illinois. 

The Company, in the course, conduct and operation of 
its said business, causes, and at all times mentioned herein 
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has continuously caused, large quantities of its finished 
products described above to be sold and transported in 
interstate commerce from its Chicago, Illinois plant into 
and through States of the United States other than the 
State of Illinois. During the last twelve months, the value 
of finished products sold by the Company was in excess of 
$1,000,000, of which over 50% was shipped by the Com¬ 
pany from its plant to points outside the State of Illinois. 

4. The Company is, and at all times mentioned herein 
has been, engaged in commerce, and its operations affect 
and have affected commerce within the meaning of Section 
2 (6) and (7) of the Act. 

5. The Respondent International is, and at all times 
mentioned herein has been, a labor organization within the 
meaning of Section 2 (5) of the 

(1367) 

Act, with its principal office and place of business located 
in New York, New York. The Respondent Local is, and at 
all times mentioned herein has been, a labor organization 
within the meaning of Section 2 (6) and (7) of the Act, 
with its principal office and place of business located in 
Chicago, Illinois. 

6. All production and maintenance employees, exclud¬ 
ing office and clerical employees, professional employees, 
guards, inspectors and supervisory employees as defined 
in the Act, constitute a unit appropriate for the purposes 
of collective bargaining within the meaning of Section 
9 (b) of the Act, which is hereinafter called the unit. 

7. On or about February 2, 1951, a majority of the Com¬ 
pany’s employees in the appropriate collective bargaining 
unit described in paragraph 6 above designated and 
selected the Respondent International Union as their 
representative for the purposes of collective bargaining 
with the Company. 
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The Respondent International Union and the Respondent 
Local Union at all times since said date have been the 
representative for purposes of collective bargaining of 
a majority of the Company’s employees in the said unit 
and by virtue of Section 9 (a) of the Act have been and 
are now the exclusive bargaining representative of all 
employees in said unit for purposes of collective bargain¬ 
ing with respect to rates of pay, wages, hours of employ¬ 
ment, and other conditions of employment. 

8. The Respondent International and the Respondent 
Local, by their officers, agents, stewards and representa¬ 
tives, restrained and coerced, and are restraining and 
coercing, employees of the Company, particularly as 
follows: 

(a) On or about February 20, 1953, Frank Turk, 
Secretary-Treasurer of Respondent Local, and 
Arnold Kaslofski, a steward of Respondent Local, 
made threats of reprisal to an employee of the Com¬ 
pany for working overtime in face of Respondents’ 
ban on overtime work; 

(1368) 

(b) On or about January 31, 1953, Frank Metzger, shop 
steward and a representative of Respondent Inter¬ 
national Union, parked his automobile across the 
driveway of the plant entrance and thereby blocked 
employees’ entrance to the plant. Said conduct by 
Metzger was for the purpose of preventing and 
restraining the employees from working at the 
Company’s plant. 

9. From about September 30, 1952 to date, representa¬ 
tives of the Respondent International and the Respondent 
Local and of the Company have met on various occasions 
to negotiate a new collective bargaining agreement. 
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10. On or about January 1,1953, and at all times there¬ 
after, while the Company was engaged in the operations 
of its business and in the negotiations described above, 
the Respondent International and the Respondent Local 
did fail and refuse, and have continuously failed and re¬ 
fused to bargain collectively with the Company, although j 
requested by the Company to do so, as the exclusive bar- j 
gaining representative of the employees in said unit, such j 
failure and refusal to bargain having been indicated by 
Respondents’ entire course of conduct in this period and 
especially by the following acts and conduct: 

(a) In and during the months of January, February, j 
March, April, May and June, 1953, the Respondent j 
International and the Respondent Local, by their 
officers, agents, stewards and representatives, in- j 
eluding Respondents Earl McGrew, Frank R. j 
Metzger, Anton Dvorscak, and Frank Turk, author¬ 
ized, directed, induced and encouraged employees 
in the unit to engage in numerous walkouts and 
intermittent work stoppages, without advance notice 
to the Company in any instance; 

(1369) 

i 

(b) In and during the months of January, February and | 
March, 1953, the Respondent International and the ! 
Respondent Local, by their officers, agents, stewards 
and representatives, including Earl McGrew, Frank 
R. Metzger, Anton Dvorscak, and Frank Turk, 
authorized, directed, induced and encouraged em-i 
ployees in the unit to extend their lunch and rest 
periods beyond the time limits established by the 
Company for said periods, without receiving per¬ 
mission from or giving advance notice to the Com¬ 
pany in any instance; 

(c) In and during the months of January, February, 1 
and March, 1953, the Respondent Local and the 

j 

i 


| 



Respondent International, by their officers, agents, 
stewards and representatives, including Earl 
McGrew, Frank R. Metzger, Anton Dvorscak, and 
Frank Turk, authorized, directed, induced and en¬ 
couraged employees in the unit to engage in slow¬ 
downs by limiting their production without receiv¬ 
ing permission from or giving notice to the Com¬ 
pany in any instance; 

(d) In and during the months of January, February and 
March, 1953, the Respondent Local and the Respond¬ 
ent International by their officers, agents, stewards 
and representatives, including Earl McGrew, Frank 
R. Metzger, Anton Dvorscak, and Frank Turk, 
authorized, directed, induced and encouraged em¬ 
ployees in the uit to refuse to work overtime, with¬ 
out giving notice to the Company in any instance; 

(e) In and during the months of January, February and 
March, 1953, the Respondent International and the 
Respondent Local, by their officers, agents, stewards 
and representatives, including Earl Me Grew, Frank 
R. Metzger, Anton Dvorscak, and Frank Turk, 
authorized, directed, induced and encouraged em¬ 
ployees in the unit to report late to work or at 
times other than their regular starting times, with¬ 
out receiving permission from or giving advance 
notice to the Company; 

(1370) 

(f) On or about January 27, 1953, the Respondent Inter¬ 
national and the Respondent Local, by their officers, 
agents, stewards and representatives, including 
Earl McGrew, Frank R. Metzger, Anton Dvorscak, 
and Frank Turk, authorized, directed, induced and 
encouraged employes in the unit to hold meetings on 
Company time and property, without receiving per¬ 
mission from or giving notice to the Company. 
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11. By the acts described in paragraphs 8 and 10 above, 
and by each of them, the Respondents did restrain and 
coerce, and are restraining and coercing, employees in 
the exercise of the rights guaranteed in Section 7 of the 
Act, and thereby did engage in and are engaging in unfair 
labor practices within the meaning of Section 8 (b) (1) (A) 
of the Act. 

12. By the acts set forth in paragraph 10 above, and by 
each of them, the Respondents thereby did engage in and 
are engaging in unfair labor practices within the meaning 
of Section 8 (b) (3) of the Act. 

13. The aforesaid acts of the Respondents, set forth in 
paragraphs 8 and 10 above, and each of them, occurring in 
connection with the operations of the Company described 
in paragraphs 2 and 3 above, have a close, intimate and 
substantial relation to trade, traffic and commerce among 
the several States, and tend to lead and have led to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

14. The aforesaid acts of the Respondents set forth in 
paragraphs 8 and 10 above, and each of them, constitute 
unfair labor practices affecting commerce within the mean¬ 
ing of Section 8 (b) (1) (A) and 8 (b) (3) and Section 
2 (6) and (7) of the Act. 

Wherefore, the General Counsel of the National Labor 
Relations Board, on behalf of the Board, by the Regional 
Director for the Thirteenth Region, on this 25th day of 
June, 1953, issues this Amended Complaint against 

(1371) 

Textile Workers Union of America, C.I.O., a labor organ¬ 
ization, and its agents Earl McGrew and Frank R. Metzger, 
and Local 1172, Textile Workers Union of America, C.I.O., 
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a labor organization and its agents Frank R. Metzger, 
Anton Dvorscak, and Frank Turk, the Respondents herein. 

Ross M. Madden 

Ross M. Madden, Regional Director 
Thirteenth Region 
National Labor Relations Board 
176 West Adams Street 
Chicago 3, Illinois 

«••*•••••• 

(1675) 

Intermediate Report and Recommended Order 

Statement of the Case 

This proceeding, brought under Section 10 (b) of the 
National Labor Relations Act, 61 Stat. 136, is based upon 
charges duly filed by Personal Products Corporation, here¬ 
in called the Company, against Textile Workers Union of 
America, CIO, herein called the International, and its 
agents, Earl McGrew and Frank R. Metzger, and against 
Local 1172, Textile Workers Union of America, CIO, here¬ 
in called Local 1172, and its agents, Frank Metzger, Anton 
Dvorscak, and Frank Turk, all of whom are jointly re¬ 
ferred to herein as Respondents. Pursuant to said charges 
the General Counsel of the National Labor Relations Board 
issued a complaint on June 5, 1953, and an amended com¬ 
plaint on June 25, 1953, alleging that Respondents had 
engaged in unfair labor practices within the meaning of 
Section 8 (b) (1) (A) and (3) of the Act. Copies of the 
charges, complaints, and notice of hearing thereon were 
duly served upon Respondents. 

Specifically, the amended complaint, as later amended at 
the hearing, alleged in essence that Respondent Inter¬ 
national and Respondent Local 1172, by their agents, 
officers, stewards, and representatives, had threatened em¬ 
ployes with reprisals for working overtime and for giving 
testimony in the instant proceeding; had parked an auto- 
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mobile on one occasion so as to block entrance to the plant 
driveway by employees; bad 

(1676) 

authorized and directed employees to engage in numerous 
walkouts and work stoppages without advance notice to 
the Company; had authorized and directed employees to 
extend rest and lunch periods beyond the time limits set 
by management, without permission from or advance 
notice to the Company; had authorized and directed em¬ 
ployees to engage in slowdowns by limiting production; 
had authorized and directed employes to refuse to work 
overtime; had authorized and directed employees not to 
report to vrork, to report late for work, or to report at 
times other than their scheduled starting times; had 
authorized and directed employees to hold meetings on 
Company time and property without receiving permission 
from the Company; and had directed, authorized, and 
induced outside stevedores, not employees of the Company, 
to refrain from performing work for the Company. 

Respondents ’ answer denied the commission of any un¬ 
fair labor practices; denied that the complaint stated the 
commission of any unfair labor practices; alleged that the 
National Labor Relations Board lacked jurisdiction over 
the subject matter set forth in the complaint; and alleged 
that the Act was unconstitutional to the extent that the 
conduct set forth in the complaint was violative of the Act. 

Pursuant to notice a hearing was held at Chicago, 
Illinois, from July 7 through 17, 1953, before the under¬ 
signed Trial Examiner, Martin S. Bennett, duly designated 
by the Chief Trial Examiner. 1 All parties were repre¬ 
sented by counsel who participated in the hearing and were 
afforded full opportunity to be heard, to examine and 
cross-examine witnesses, and to introduce relevant 
evidence. At the outset of the hearing, I received in 

l The originally scheduled date of hearing was advanced 6 days at the re¬ 
quest of Respondents. 
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evidence, over objection by Respondents, the deposition 
of one, Dorcie Whisler, which was duly taken on July 2, 
1953, pursuant to request duly made by the General 
1 Counsel for sufficient cause shown; all parties were repre¬ 
sented by counsel on that occasion and were afforded full 
due process. Respondents filed, at the instant hearing a 
consolidated pleading, which included (1) a motion to 
dismiss the complaint on the same grounds raised in its 
answer; (2) a motion to dismiss the substantive allegations 
of the complaint; and (3) a motion for further particulars. 
The motion to dismiss the complaint and the allegations 
thereof was denied, and the request for further particulars 
was granted in part and denied in part. 

At the close of the hearing the parties were afforded an 
opportunity to argue orally and to file briefs and/or pro¬ 
posed findings or conclusions. Oral argument was waived 
and the time for filing briefs was thereafter extended on 
three occasions, once at the request of the General Counsel 
and twice at the request of Respondents. Briefs have 
been received from all parties. 

Upon the entire record in the case and from my observa¬ 
tion of the witnesses, I make the following: 

Findings of Fact 
I. The business of the Company 

Personal Products Corporation is a New Jersey cor¬ 
poration wdnch maintains its principal office in North 
Brunswick, New Jersey; it is a subsidiary of Johnson and 
Johnson. It operates plants in Milltown, New Jersey, and 
Chicago, Illinois. The instant proceeding is concerned 
solely 
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with the Chicago plant where the Company is engaged in 
the manufacture and sale of sanitary and surgical 
dressings. 
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During the 12-month period preceding this hearing, the 
Company purchased raw materials valued in excess of 
$1,000,000, of which over 50 percent was shipped to its 
Chicago plant from points outside the State of Illinois. 
During the same period, the value of its finished products 
was in excess of $1,000,000, of which over 50 percent was 
shipped from the Chicago plant to points outside the State 
of Illinois. I find that the Company is engaged in com¬ 
merce within the meaning of the Act. 

II. The labor organizations involved 

Textile Workers Union of America, CIO, and Local 1172, 
Textile Workers of America, CIO, are labor organizations 
admitting to membership employees of the Company. 

III. The unfair labor practices 
A. Introduction and background 
1. The issues 

Several issues are presented for decision herein. The 
primary issue is whether Respondents, at a time when they 
were negotiating with the Company concerning the terms 
of a new collective bargaining agreement, engaged in 
walkouts, slowdowns, extensions of rest periods, refusals 
to work overtime, failures to report for work, and similar 
conduct, and whether, by said conduct, Respondents have 
refused to bargain collectively with the Company. As will 
be apparent, the crux of the General Counsel’s case is the 
coincidence of this conduct with the bargaining negotia¬ 
tions at which Respondents were seeking a contract with 
more liberal benefits than in the prior contract. Not only 
is this conduct alleged to be unprotected under the Act, but 
further, in view of its timing and context, it is alleged to 
be in derogation of the collective bargaining principle and 
therefore a refusal to bargain in good faith with the 
Company. 
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Another issue is whether by the above-described as well 
as other conduct, Respondents have restrained and coerced 
the employes of the Company in the exercise of the right 
guaranteed by Section 7 of the Act to refrain from engag¬ 
ing in concerted activities. 

2. Background 

The employes of the Company were represented by an 
independent labor organization for several years until 
December of 1950 when it affiliated with Respondent Inter¬ 
national. On February 12,1951, Respondent International 
was certified, in Case No. 13-RC-1723, after the customary 
election proceedings, as the bargaining representative of 
the production and maintenance employees of the Com¬ 
pany with certain exclusions set forth below. Local 1172 
was chartered by the International on February 28, 1951. 
Unlike the International, it has no constitution; nor does 
it have any by-laws. Although it has the customary 
officials, there is no evidence that it has a business agent 
or full time paid representative, thus indicating that its 
outside affairs are handled by an International representa¬ 
tive. 

Negotiations were thereafter carried on for a collective 
bargaining agreement and, on June 23, 1951, a contract 
was signed. Its duration was until October 15, 1951, and 
from year to year thereafter, 
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absent a 60-day notice to prevent renewal. The contract 
duly renewed itself for the period ending October 15, 1952, 
and it appears that due notice was given to prevent its 
renewal on that date. Although the Company desired to 
continue the contract on an interim basis, pending the 
execution of a new agreement, Respondents refused. 

It is significant that the contract, as well as con¬ 
temporaneous supplement thereto, was executed not only 
by Earl T. McGrew, International Representative of 
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Respondent International, in behalf of that organization, 
hut also by the “Local Union Bargaining Committee”. 
The latter group consisted of five persons, including 
Respondent Frank Metzger, president of Local 1172, and 
Respondent Frank Turk, its secretary. It may he noted 
that membership in the Local is confined to employees of 
the Company and that all signatories to the contract, with 
the exception of McGrew, were employees at the time of 
its signing. 

Meetings for the negotiation of a new agreement com¬ 
menced on September 30 or during October 1952; approx¬ 
imately 20 were held and they lasted up to the time of the 
present hearing. Although some testimony was developed 
bv Respondents in an effort to establish that the Com¬ 
pany did not bargain in good faith at these meetings, the 
evidence preponderates heavily against such a finding. It 
would unduly burden this report to set forth the entire 
bargaining history. The most that can be said for 
Respondents’ position in this respect is that the Company 
bargained hard; however, that is its privilege under the 
Act. 

What I deem controlling herein is the fact that 
Respondents made a number of contract proposals for in¬ 
creased benefits and that the Company met with them on 
demand, made concessions, accepted some proposals, and 
rejected others; moreover the Company made counter¬ 
proposals, particularly so on June 15, 1953, when it ac¬ 
cepted most of the proposals made on June 2 by Respond¬ 
ents. Thereafter, negotiations deteriorated into an im¬ 
passe. I find, therefore, that the Company performed its 
obligations under the Act and that it did bargain in good 
faith at these bargaining sessions. See N.L.R.B. v. 
American National Insurance Co., 343 U. S. 395; N.L.R.B. 
v. Landis Tool Co., 193 F. 2d 279 (C.A. 3); N.L.R.B. v. 
Hart Cotton Mills, Inc., 190 F. 2d 964 (C.A. 4); Associated 
Unions of America v. N.L.R.B., 200 F. 2d 52 (C.A. 7); 
N.L.R.B. v. Dealers Engine Rebuilders, Inc., 199 F. 2d 249 




(C.A. 8); and Celanese Corporation of America, 95 NLRB 
664. While the Company may have bargained hard during 
these bargaining negotiations, this is of no avail to 
Respondents. Its only significance actually is that it tends 
to establish the motivation of Respondents with respect 
to the events set forth below, some of them admittedly at 
the instigation of Respondents. 2 
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3. The responsibility of Respondents 

Respondents contend that Local 1172 was not the bar¬ 
gaining representative of the employees of the Company; 
this contention is presumably directed at the elimination 
of Local 1172 from any order that might result from this 
proceeding and to the parallel elimination of the Inter¬ 
national from responsibility for the events set forth here¬ 
inafter. It is true, of course, as found above, that the 
International was the only labor organization certified as 
the bargaining representative of the employees involved 
herein. However, the reason for this is readily apparent. 
The certification issued on February 12, 1951, after the 
customary representation proceedings, and Local 1172 was 
not chartered until February 8,1951. As found, the Inter¬ 
national had been in the picture since December of 1950 
when it absorbed the independent labor organization pre¬ 
viously existing at the plant. 

But there is considerable additional evidence which 
establishes, at the very least, that Respondent Inter¬ 
national and Respondent Local 1172 constituted themselves 

2 Findings as to the bargaining negotiations are based primarily on the 
testimony of Edward Jochim, general manager of the Chicago plant. He 
was a clear and forthright witness whose testimony impressed me favorably 
and is fully credited. He was controverted, in part at least, by the testimony 
of International Representative Earl McGrew. While both resorted to notes to 
refresh their recollection, Jochim’s testimony was patently more'accurate by 
far. Furthermore, McGrew’s testimony, at times, was less than objective as 
to the content of the proposals made by the Company. And his testimony as 
to the conduct of union meetings was contradicted by other witnesses for 
Respondents. Accordingly, I have not accepted McGrew’s testimony where it 
is in conflict with that of Jochim. 
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a joint bargaining representative of the employees involved 
herein. For not only did the officials of the Local assert 
the right to speak for the employees of the Company as 
their bargaining representative, but in addition, the Com¬ 
pany recognized their status as such. This joint or hybrid 
status was in effect admitted by International Representa¬ 
tive McGrew who testified that the International was in¬ 
terested in collective bargaining at the plant whereas the 
Local handled the grievance procedure under the contract; 
this alone serves to establish the true nature of the bar¬ 
gaining representative. 

Still other evidence demonstrates the joint nature of the 
bargaining relationship, or, stated otherwise, demonstrates 
that insofar as collective bargaining was concerned, the 
International had in effect designated the Local, which is 
merely an administrative agency of the International, as 
its joint bargaining representative, as the General Counsel 
contends herein, and that the Company so recognized it. 
Some of this evidence is set forth below. 

(1) Thus, during 1951, negotiations were carried on by 
International Representative McGrew between February 
and June and a contract was signed on June 23. Present 
at these negotiations was Frank Metzger, President of 
Local 1172 from the date of its charter on February 8 
through December of 1951, as well as Frank Turk, Secre¬ 
tary of the Local. Moreover, according to Metzger, the 
Local held almost weekly meetings during these negotia¬ 
tions. As will appear hereinafter, it is significant that 
there were held during working hours, just as in 1953. 

(2) The June 1951 agreement, as well as a contem¬ 
poraneous supplement, was executed by International 
Representative Earl McGrew, in behalf of that organiza¬ 
tion, and also, significantly, by the “ Local Union Bargain¬ 
ing Committee The five signatures for the latter group 
included those of Metzger and Turk; the other three 
apparently w^ere Local officials at the time, but the record 
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is not clear as to their precise titles. There is no evidence 
of any union policy not to join a Local, as this, and the 
International on a bargaining agreement. In fact, the 
present record warrants the opposite conclusion, in view 
of the foregoing. 

(3) During the life of this 1951 agreement until October 
1952, it was the officials and shop stewards of the Local 
who were in regular contact concerning plant grievances 
under this contract with Personnel Director Checchio, of 
the Company. He flatly recognized their asserted right to 
appear in this capacity. The grievance committee with 
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which he met almost always included President Metzger, 
as well as President Dvorscak, who replaced Metzger after 
December of 1951; Secretary Turk; Vice president Wirt- 
schoreck; and Recording Secretary Biga. From time to 
time various plant stewards also appeared. None of these, 
with the exception of Metzger, ever held any capacity with 
the International, and he did not assume a post with that 
organization until January of 1952. 

(4) It is true that in the 1952-1953 negotiations for a 
new contract International Representative McGrew, who 
held no capacity with the Local, was the spokesman for 
the collective bargaining agent. However, present at the 
bargaining table and occasionally consulted by McGrew 
were five or six officials of the Local. Included among 
them was Respondent Metzger, who has occupied positions 
with both organizations. Thus, he was Local president, as 
described above, until December of 1951. He became an 
International representative on January 2, 1952, and re¬ 
mained in that capacity until December 31 of that year 
when he went on leave of absence, during part of which 
period he worked for the Company; then, late in March 
of 1953, Metzger returned to the post of International 
representative. 
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Paradoxically, the record demonstrates, despite 
Metzger’s denial which is not credited, that on January 15, 
1953, Metzger was appointed shop chairman of Local 1172 
in an announcement to the local membership by President 
Dvorscak and Recording Secretary Biga. This notice, 
posted on the plant bulletin board, stated that Metzger 

* would “perform such duties as are assigned to him by the 

t officers of Local # 1172 T.W.U.A. and of the International 

Union.” Thereafter, Metzger, during January, did sit in 
on contract negotiations. Moreover, Metzger finally ad- 
- mitted, that between February and March of 1953 he 

received payments from the International for his expenses; 
significantly this covered a period prior to his resumption 
of the post of International representative. Other evidence 
hereinafter demonstrates that Metzger claimed to be an 
International representative early in February. This 
serves only to demonstrate the closeness or oneness of 
Respondents in representing the employees of the Com¬ 
pany. 

. (5) As wull appear below, when the factual picture is 

more fully developed, much of the alleged unlawful conduct 
was engaged in at the direction of officials of the Local. 
k This included meetings which were called by the Local 

v during working hours; all of these were attended and 

addressed by International Representative McGrew, who 
reported on various matters. And the testimony of a 
number of witnesses, including some for Respondents, 
^ demonstrates, contrary to the testimony of McGrew, and 

I so find, that at least some of these meetings were called 

* at his request. I further find that McGrew either 

, presided over the meetings at their start or that they were 

convened bv a Local officer and then turned over to him. 

I * 

Similarly, Metzger, as International Representative, 

* attended all meetings after March that were called during 
working hours, in fact directly instigating one of the walk¬ 
outs on February 2. Moreover, when a refusal of em¬ 
ployees to work overtime was raised by officials of the 
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Company during collective bargaining negotiations "with 
McGrew, he admittedly refused to discuss it on that 
occasion, claiming that it was a matter for discussion away 
from the bargaining table. Not only is there no evidence 
that McGrew or any other official of the International dis¬ 
avowed this or any other conduct of the employees in¬ 
volved, but rather the foregoing demonstrates that it was 
in fact ratified by McGrew. And, as will appear, McGrew 
was personally implicated in some of this conduct. 

(6) The very testimony of McGrew notes the joint or 
hybrid character of this joint bargaining representative. 
He testified that the International concerns itself with 
collective bargaining and the Local with 
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handling grievance procedure under the contract. This is 
borne out by the expired contract which provides in 
several instances for the participation of officials of the 
Local in these procedures. It is also to be noted that 
dues deduction authorizations signed by the employees of 
the Company, as provided by the aforesaid contract, treat 
the deduction as one for both labor organizations. 

(7) Although the evidence preponderates heavily in 
favor of the position of the General Counsel independently 
thereof, Respondents * original answer admitted that both 
Respondents were the collective bargaining representative 
of the employees; this was orally amended at the hearing 
to deny this admission. No claim of error or other cir¬ 
cumstances in explanation of the original admission was 
made. The original answer is therefore competent, in this 
respect, as an admission or declaration against interest. 
See Wigmore, Par. 1048 et seq; Plodzien v. Segool, (Ill) 
40 N.E. 2d 783; City Bank v. Oberheide, 307 Ill. App. 519; 
Boots v. Canine, 94 Indiana 408; and Rhode v. Bartholo¬ 
mew, 94 C.A. 2d 272 (Calif.). 
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In sum, I find that Respondent Local and Respondent 
International constituted themselves a joint bargaining 
representative of the employees of the Company engaged 
in a common venture, and were so recognized by the Com¬ 
pany; it would follow then that they are estopped from* 
denying their status as such, particularly in the absence 
of any proof in derogation of such status. See N.L.R.B. v. 
Acme Mattress Company, Inc., 192 F. 2d 524 (C.A. 7); 
Refrigerator Manufacturing Inc., (Supplemental Decision) 
104 NLRB No. 74; Altamont Knitting Mills, Inc., 101 
NLRB No. 109; New Cactle Products, 99 NLRB 811, 815; 
International Typographical Union, et al, 87 NLRB 1215; 
Chicago Typographical Union No. 16, et al, 86 NLRB 1041; 
and International Typographical Union, et al. (Supple¬ 
mental Decision), 104 NLRB No. 117. 

Moreover, I further find, in the alternative, on the fore¬ 
going facts and the entire record, that the International 
duly constituted Local 1172, its admitted administrative 
agency, as its agent for the purpose of representing em¬ 
ployees of the Company and engaging in the various con¬ 
certed activities set forth below, instigated by the Local 
within the scope of said agency, and that it, as well as 
the Local, is responsible for such conduct. Los Angeles 
Building and Construction Trades Council, 105 NLRB 135; 
District 50, United Mine Workers of America, AFL, 106 
NLRB No. 153; and Smith Cabinet Manufacturing Co., 81 
NLRB 886. See National Gas Co. (Supplemental decision) 
106 NLRB No. 136, and N.L.R.B. v. E. A. Laboratories, 
188 F. 2d 855 (C.A. 2) cert. den. 342 U.S. 871. 

B. The refusal to bargain 

1. The appropriate unit and majority 
representation therein 

The complaint alleges that all production and main¬ 
tenance employees of the Company, excluding guards, 
inspectors, and office, clerical, professional and super- 
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visorv employees, constitute a unit appropriate for the 
purposes of collective bargaining. This is the identical 
unit for which Respondent International was duly certified 
in the representation proceeding in Case No. 13-RC-1723. 
T find therefore that the above-described unit, the appro¬ 
priateness of which Respondents do not challenge, herein, 
constitutes a unit appropriate for the purposes of col¬ 
lective bargaining within the meaning of Section 9 (b) of 
the Act. 

An election was duly conducted in the representation 
proceeding and was won by Respondent International 
■which was certified, on February 12, 
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1951, as the exclusive representative of the employees in 
the above-described unit. In addition, as found above, the 
International has constituted Local 1172 its joint collective 
bargaining representative as well as its agent. 

I find therefore that on February 12, 1951, and at all 
times thereafter Respondent International and Respond¬ 
ent Local 1172 were and now are, pursuant to Section 9 
(a) of the Act, the duly designated representative of all 
the employees in the above-described appropriate unit for 
the purposes of collective bargaining with respect to rates 
of pay, wages, hours of employment, or other conditions 
of employment. 3 

2. Sequence of events 

The conduct set forth hereinafter took place at a time 
when the business of the Company was particularly vul¬ 
nerable to any interference with its manufacturing and 
shipping operations. According to the uncontroverted 
testimony of General Manager Jochim, the Company main¬ 
tains a level production cycle utilizing three shifts 
throughout the entire year in order to keep employees 

3 The recommended order which follows hereinafter, if adopted by the 
Board, will not be tantamont to a certification of cither Respondent. See 
National Maritime Union, et al., 78 NLRB 971. 
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working steadily and thus avoid seasonal layoffs; this 
policy has uniformly been followed. The first and third 
quarters of the year are the peak shipping periods, due 
to the buying habits of its customers. The period from 
December of 1952 through March of 1953 was “the best 
period that we ever enjoyed. Orders were above all pre¬ 
vious records I find, therefore, that there was an ex¬ 
ceptionally high demand upon the Company at this time 
for production in order to meet purchase orders as well 
as upon the shipping and receiving department to fulfill 
these demands. The hours of the three production shifts 
are from midnight to 8 a.m.; 8 a.m. to 4 p.m.; and 4 p.m. 
to midnight, respectively. Their respective complements 
are approximately 35, 70, and 37 employees. 

It must also be borne in mind that Respondents had 
presented their original contract proposals on October 6, 
1952; that meetings were held during the ensuing months; 
and that the parties were far apart on the terms of an 
agreement. In fact, a Federal conciliator came onto the 
scene in February and participated thereafter through 
June. The Company ultimately proposed substantial con¬ 
cessions on June 15, but these were rejected by the union 
membership. The last meeting between the parties, 
equally ineffectual, was held on June 30. In sum, Respond¬ 
ents had been attempting to extract a collective bargaining 
agreement from the Company with increased benefits since 
October and the Company, while refusing to yield in full, 
had made some concessions. It is against this background 
of long-drawn-out bargaining negotiations that the follow¬ 
ing events took place. This conduct fell into various types 
and commenced in January of 1953. 

(a) The overtime ban 

Initially it may be noted that the contract which had 
expired in October of 1952 provided, inter alia , for time 
and one-half pay for hours worked in excess of eight daily 
as well as in excess of forty weekly. The original union 
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proposals submitted at the commencement of bargaining 
negotiations in October contained a number of proposed 
changes for the new agreement but were silent as to any 
changes desired in overtime policy. This serves only to 
establish that the conduct which follows was 
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not engaged because of any basic economic policy of Re¬ 
spondents. The motive behind it, as contended by the 
General Counsel, is therefore to be found elsewhere. That 
this conduct directly affected Respondents’ production at 
a crucial time when Respondent was interested in having 
employees work overtime in order to meet demands for 
its product is obvious. 

The initial manifestation of a refusal to work overtime 
took place at the end of 1952. Rumors that a ban on 
overtime work was to be imposed by Respondents came to 
the attention of Personnel Director Mauro Checchio. On 
December 29, he approached Respondent Dvorscak, Presi¬ 
dent of Local 1172, and they were immediately joined by 
Vice-President Wirtschoreck, also referred to in the record 
as Wirt. Checchio testified that he asked Dvorscak “if 
the overtime ban which I had heard existed in the plant 
was official”. Dvorscak replied that it was. Checchio then 
invited them to his office where they forthwith repaired. 
Checchio stated that he was now asking them “officially” 
and that he wished an “official answer whether or not 
there was an overtime ban”. Both union officials replied 
that there was. Checchio asked if it was a complete ban 
on overtime. Wirt replied, “No, there is not. The over¬ 
time ban is for during the week overtime. We will not 
allow any of the employees to work over eight hours a 
day ” (Emphasis added) I credit the foregoing uncon¬ 
troverted testimony by Checchio; neither Wirtschoreck 
nor Dvorscak testified herein. The foregoing statements 
are particularly significant because, according to Plant 
Manager Jochim, the majority of the plant employees ex¬ 
pressly desire overtime work; in fact, some of the em- 
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ployees have quit because they were not chosen for 
overtime work and employees, when hired, generally 
inquire as to the prospects of overtime work. 4 

The next manifestation of union policy took place on 
or about January 7, 1953. Glenn Cobb, superintendent of 
the shipping and receiving departments, placed a notice 
on the plant bulletin board on January 7, announcing to 
the employees of his department that “in order to catch 
up on the unloading of raw materials” certain designated 
employees would work overtime on January 7, 8 and 9 and 
that all three shifts would work on Saturday, January 10. 
Later that morning, union steward James Rasmussen of 
the shipping and receiving department, an agent of the 
Local, informed Cobb that the men designated on the list 
would not work the overtime hours; it may be noted that 
Rasmussen himself was designated for work on January 7 
and 9. Cobb asked Rasmussen if this was an official notice 
from the “union”. Rasmussen expressed some uncer¬ 
tainty and left to check, presumably with his superiors in 
Local 1172. He returned shortly and informed Cobb that 
this “was official notice”. None of the men scheduled for 
overtime work on January 7, 8 and 9 worked on those 
occasions. These findings are based upon the credited 
and uncontroverted testimony of Cobb; Rasmussen was 
not called as a witness. 

This ban on overtime in the shipping and receiving de¬ 
partment was further implemented by Steward Ras¬ 
mussen. During the second or third 
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week of January, 1953, he spoke to Dorcie Whisler, a 
senior packer in the department, and informed him that 

4 A somewhat similar incident took place on January 8 and 9 involving 
Wirtschoreck and Steward Zacek. On that occasion, Assistant Production 
Superintendent Nemeth attempted to get a clean-up crew for overtime work 
on January 10. The employees first agreed and then reneged. It is un¬ 
necessary to detail this incident for, although the facts are suspicious, I am 
not satisfied that the record will support a finding that the two union offi¬ 
cials were speaking in a representative capacity on that occasion. Accord¬ 
ingly, no adverse finding is based upon this incident involving Nemeth. 
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“it was union orders no overtime for anyone; that I would 
have to get out of there at 4:30”. Whisler forthwith 
abandoned his practice of working overtime until some¬ 
time in March when he was advised, by a source not dis¬ 
closed in his testimony, that the ban was lifted. 

Whisler, by arrangement with management, worked 
overtime whenever his services were required; according 
to his superior, Cobb, at least fifty percent of Whisler’s 
working days w*ere in excess of eight hours. Whisler’s 
testimony is corroborated by his time cards which demon¬ 
strate that he regularly worked overtime in December of 
1952, prior to going on a two-week’s leave of absence, as 
well as thereafter in the latter part of December, and 
during January of 1953 through January 19. Significantly, 
his overtime work thereafter wras non-existent, despite his 
personal desire to w T ork the time and the need for his 
services in this respect. He performed no overtime work, 
save for a fraction of an hour on February 19, until March 
11 and 13 when he wmrked 8.5 and 8.4 hours respectively. 
During the next few T w’eeks his overtime work gradually 
increased. 5 

Respondents contended herein that Whisler was a super¬ 
visory employee and therefore not an employee under the 
Act. Totally aside from other aspects of this contention, 
it is not substantiated by the record. Whisler was one of 
a group of nine or ten men under the supervision of Cobh. 
Although part of his duties w^as to segregate and assign 
orders for the employees of his and other shifts, the 
greater part of his w’ork was menial. He possessed none 
of the attributes of a supervisor spelled out by Section 2 
(11) of the Act. At the most, he was a lead man of the 
type customarily included in bargaining units and, in fact, 
he wras included in the bargaining unit at this plant. 
Moreover, his wage rate w r as classified and spelled out by 
the prior collective bargaining agreement. Respondents’ 

SThese findings are based upon the testimony of Cobb, the deposition of 
Whisler, and on the documentary records of Whisler’s working hours; as 
stated, Rasmussen did not testify herein. 
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contention herein is therefore rejected. N.L.R.B. v. Whitin 
Machine Co., 204 F. 2d 883 (C.A. 1); N.L.R.B. v. Quincy 
Steel Casting Co., 200 F. 2d 293 (C.A. 1); Precision Fabri¬ 
cators, Inc. v. N.L.R.B. — F. 2d — decided June 22, 1953 
(C.A. 2); N.L.R.B. v. North Carolina Granite Corp., 201 
F. 2d 469 (C.A. 4); Kearfott Co., 106 NLRB No. 120; 
Palmer Manufacturing Corp. (Supplemental Decision) 
106 NLRB No. 119; Howard-Cooper Corp., 105 NLRB No. 
118; and J. V. Reed <& Co., 105 NLRB No. 119. 

A similar pattern was followed by Respondents in the 
case of Edward Kelley, an operator, who was subpoenaed 
to testify for the General Counsel. Although a reluctant 
witness and admittedly preferring not to testify against 
Respondents, his testimony corroborates that of Whisler. 
Kelley admitted that he had performed much overtime 
work prior to the latter part of December hut very little 
during January, February, and March of 1953. His time 
card substantiates this, indicating that he regularly 
worked overtime until January 16 and that he performed 
none thereafter until March 24. He admitted that Frank 
Metzger had made “a passing remark’’ to him, as he 
passed Kelley at work, stating “No more overtime”. He 
originally fixed this statement as made in January or 
February or possibly in March, but, after having his recol¬ 
lection refreshed by his affidavit, admitted that the state¬ 
ment might have been made in January, as the affidavit 
indicated. He originally testified that Metzger was re¬ 
turning from a recently concluded negotiating meeting 
with the Company, but later stated that he was uncertain 
whether Metzger was returning from the meeting or 
whether a meeting was held later that day. 
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It will he borne in mind that Metzger, who did not deny 
the foregoing, was an International Representative of 
Respondent International throughout 1952; that he re¬ 
turned to work for the Company early in January of 1953 
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and became shop chairman of Respondent Local on Jan¬ 
uary 15; and that he returned to the International late in 
March. He was reimbursed by the International for ex¬ 
penses between February 6, when he was suspended by the 
Company, and March 20 when he returned to the 
International. 

Kelley further testified that approximately in February, 
then Assistant Production Superintendent Robert Olive 
asked him why he would not work eight hours a day, this 
being one-half hour of overtime added to the scheduled 
seven and one-lialf hour day. Kelley promptly asked his 
steward Arnold Kaslofski, if he should work eight hours; 
the latter, an agent of the Local, replied that “The pro¬ 
duction workers are working seven and a half hours a 
day” and that Kelley “couldn’t” work the longer day. 
Kaslofski was not called as a witness herein. Respond¬ 
ent endeavored to show that Kelley was not available 
for overtime work, due to outside commitments, during 
at least a portion of this time when he failed to work 
overtime. Kelley’s testimony indicated that his inability 
to work overtime was in large measure a recent develop¬ 
ment. Moreover, even if it were not, I deem it to be 
immaterial in view of his practice of working overtime 
at management’s request and management’s desire that 
he continue to do so. 

Arthur Menken is a clean-up man whose regular work 
hours are from 3:30 to midnight. On February 19, 1953 
he happened to be at the plant in advance of his starting 
hour. Second shift Production Foreman Edward Drysch 
approached and asked Menken, according to the credited 
and uncontroverted testimony of the latter, if he would 
perform some extra clean-up work; Menken agreed, 
punched in his time card at 2:42 p.m., and started work. ' 
At 4:15 Menken was approached by Secretary Frank Turk 
of Local 1172 who forthwith advised him that “You 
better not work any overtime if you know what’s good for 
you”. Menken resumed his work until approximately 
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11 p .m. when third shift Steward Arnold Kaslofski 
approached and instructed him to “Be sure and punch out 
when your eight hours was up”. Kaslofski also added 
that Menken should do this “if I knew what was good for 
me or I’d be sorry”. Menken forthwith complied with 
these threats, punching out his time card at 11:12 when 
eight hours, plus a thirty minute lunch period, had elapsed. 
As stated, neither Turk nor Kaslofski testified herein. 

A most significant aspect of this conduct, and this di¬ 
rectly implicates Respondent International, was the atti¬ 
tude of International Representative McGrew concerning 
these refusals to work overtime. Early in February, at 
one of the meetings during contract negotiations, General 
Manager Jochim, as he testified, referred to the various 
disruptive practices then going on in the plant, including 
specifically the ban on overtime work, and sought to ex¬ 
plore the matter with McGrew. The latter replied that it 
was not a proper point for discussion at a negotiating 
meeting, despite the fact that the previous contract had 
treated with this topic, and advised Jochim that if he 
wished to settle the matter he should telephone him on 
another occasion outside of bargaining sessions. 

McGrew admitted that Jochim, at a meeting just prior 
to February 5, had raised the failure of the employees to 
work overtime and had wished to discuss the matter on 
that occasion. McGrew allegedly claimed that the “union” 
had nothing to do with the matter; that it was a problem 
for management in the operation of the plant; and that it 
was not a proper subject for the negotiating conference. 
Ohecchio, although placing the meeting in January, con¬ 
firmed Jochim’s version of the incident which is 
substantially 
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supported by McGrew. I credit Jochim’s version and find 
that this conversation took place during the first week of 
February, 1953. It may be noted, despite McGrew’s claim 
that Respondents had nothing to do with the overtime ban, 
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that there is considerable evidence, set forth above, which 
demonstrates Respondents’ sponsorship of the overtime 
ban and I so find. I find that McGrew’s statements on this 
occasion, as well as those of the agents of Respondents 
described above, constituted authorization or a ratification 
of the conduct under consideration. 

(b) Extended rest periods 

For many years, the Company has uniformly provided 
two ten minute rest periods per shift for each of the three 
shifts. The time for taking these breaks is fixed and, at 
the appropriate hour, the employees customarily stop 
work; ten minutes later, they customarily return to work. 
There is no evidence that, prior to January 20, 1953, the 
Company had ever experienced any difficulty with its em¬ 
ployees in this respect. 

However, on or about January 20, and continuing there¬ 
after uniformly through March 20 or 21 of 1953, General 
Manager Jochim personally observed that the employees 
would commence their breaks as scheduled, but that, in¬ 
stead of returning to work after ten minutes as scheduled, 
they would uniformly take fifteen minutes, this consti¬ 
tuting a 50 percent extension of the allotted time; these 
extensions were never authorized or ratified by manage¬ 
ment. Jochim’s observation corresponded almost iden¬ 
tically with that of then Production Superintendent James 
DufFev. He first observed this conduct on the second and 
third shifts on January 20. Duffev instructed his foremen 
to forbid the employees to engage in such conduct. How¬ 
ever, as stated, these extended rest periods continued until 
late in March. Their testimony in these respects is cor¬ 
roborated by that of Production Foreman Janecek of the 
third shift and Foreman Robert Vath of the first shift. 
Their shifts uniformly, after January 20 .or 21, took 15 
minute breaks. 

That this extension of rest periods constituted a refusal 
by each of the three shifts to work for ten minutes per 
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shift and therefore constituted a partial strike is apparent. 
Moreover, the record amply demonstrates and I find that 
it was not a spontaneous activity on the part of the em¬ 
ployees but rather one directed and ratified by the desig¬ 
nated agents of Repondents, namely the shop stewards 
specifically designated to represent the employees at the 
plant concerning working conditions and acting within the 
scope of their apparent and general authority. See Smith 
Cabinet Manufacturing Co., 81 NLRB 886. Respondent 
adduced no evidence concerning, and did not at the hearing 
dispute, the authority of these agents to speak for them. 
See ShenrValley Meat Producers, 105 NLRB No. 56. 

Thus, w’hen third shift Production Foreman John 
Janecek reported for work on January 20, he was informed 
by Production Superintendent Duffey that the second shift 
had, without authority, taken fifteen minute rest periods 
that day and that he, Janecek, was to take steps to pre¬ 
vent a recurrence thereof on his shift. At approximately 
5 p.m. Janecek contacted third shift Steward Arnold Kas- 
lofski and asked Kaslofski if the third shift would emulate 
the conduct of the second shift in this respect. Kaslofski 
replied, according to the uncontroverted and credited tes¬ 
timony of Janecek, that “I know they are going to take 
15 minute break periods because I told them to”. Janecek 
protested that it was not Kaslofski’s “place” to establish 
the time limits for rest periods and that he, Janecek, pro¬ 
posed to contact all employees on the shift; advise them 
that they were permitted only ten minute breaks; and 
announce that management expected them not to 
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extend these breaks. Kaslofski replied, “Go ahead, John. 
Do your job, but I will just have to re-contact all the 
people and advise them to take 15 minute break periods”. 
That this constituted ratification, if not authorization by 
Kaslofski, is apparent and requires no further comment. 

Still persisting in the belief that management rather 



38 


than Respondents’ stewards established working hours in 
the plant, Foreman Janecek proceeded forthwith to con¬ 
tact each of the 28 to 30 employees then on the shift. He 
instructed them that, irrespective of what the day shift 
might have done, the break on this shift was still a ten- 
minute break. Despite this, the third shift employees 
took a break from 6 to 6:15 and from 10 to 10:15 that 
evening, a five minute extension in each instance, some¬ 
thing that had never happened before during Janecek’s 
12 year tenure as foreman. The shift continued to take 
fifteen minute breaks daily until sometime in the latter 
part of March, none with the authorization of man¬ 
agement. 

A similar event took place on the first shift of January 
21, starting at midnight. Foreman Robert Vath observed 
that the shift was not leaving the cafeteria at 2:10 a.m. 
pursuant to custom. He asked Union Steward Hattie 
Savage, according to his uncontroverted and credited testi¬ 
mony, “if they intended to follow suit as to other shifts in 
taking an extended break period” and she replied “Yes”. 
The shift did not return to work until 2:15 and the em¬ 
ployees also extended the second rest period until 6:15 a.m. 
As in the other cases, this shift continued its unauthor¬ 
ized conduct until the latter part of March when it re¬ 
turned to the normal and authorized break period. There 
is no evidence that Savage, on January 21, endeavored to 
procure the return of these employees and I find that she, 
on this occasion, ratified their conduct. 

Other testimony implicates Frank Zacek, steward of the 
second shift and also, according to the credited testimony 
of Personnel Director Checchio, a regular member of the 
Union Grievance Committee which regularly met with 
management concerning plant grievances; like the other 
stewards implicated herein, he did not testify. Adeline 
Kreil, a packer on the second shift was a forthright wit¬ 
ness whose testimony impressed me favorably and is 
credited. She testified that during the latter part of 
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January, while she was working at her machine, Steward 
Zacek approached her and stated “from now on we are 
going to take fifteen minutes break, we got to have slow 
up in production”. Thereafter the entire shift engaged 
in fifteen minute breaks, as described above. I find that 
Zacek directed this action. 

Still other testimony reveals that, similar to its instiga¬ 
tion of these unauthorized breaks, Respondents were also 
instrumental in terminating them, thus further establish¬ 
ing that the entire procedure was a creation of Respond¬ 
ents. Employee Margaret Hammerschmidt credibly and 
uncontrovertedly testified that, commencing in Janu¬ 
ary, the employees on her shift extended their rest 
periods to fifteen minutes and that this lasted “for a 
couple of months”. Thereafter, Steward Zacek approached 
her and stated “We are going back to our regular time, 
ten minutes”. This statement inadvertently placed by 
Hammerschmidt as taking place in April, apparently took 
place in the latter part of March. 

A similar statement w'as made to second shift Produc¬ 
tion Foreman Drysch by Vice-President Wirtschoreck of 
the Local during the latter part of March. He approached 
Drysch and stated, according to the credited and uncon¬ 
troverted testimony of the latter “that the work is back 
to normal and that the employees are going to take a ten 
minute relief period. He made that statement. Then he 
asked the question whether the department is 
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going back to working overtime”. 

It will be recalled, as found above, that at the instigation 
of union officials, the employees had refused to work over¬ 
time up to the latter part of March, 1953. The coupling 
of the extended rest periods with the overtime ban by 
Vice-President Wirtschoreck on this occasion, and their 
coincidence in expiration dates, demonstrates that they 
were regarded as complementary weapons by Respond- 
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ents. As will appear in following sections, there was other 
action engaged in by Respondents of a similar nature dur¬ 
ing this period, although with different expiration dates. 

(c) Refusal to work special hours 

Another type of conduct engaged in by Respondents was 
the direction of employees to refuse to comply with the 
Company’s instructions to vary their working hours on 
occasion; this took place in the maintenance department. 
According to Maintenance Foreman Dugdale, the mainten¬ 
ance department employees include three electricians 
whose regular hours of work are from 8 to 4:30 p.m. In 
January of 1953, one of the three, Earl Roseberry, was 
scheduled to work from noon to 8:30 p.m. on Wednesdays. 
This was planned in order to permit the servicing of lift 
trucks which were used in the plant during the day and 
were available for servicing only after 4:30 p.m. These 
hours had been established for Wednesday work for 
approximately two years. 

On Wednesday, January 21, Roseberry reported for 
work at 8 a.m. instead of noon. Dugdale asked why he 
had reported early and Roseberry replied that he had been 
instructed by Shop Steward Wilbur Whiteside “not to 
work special hours”. At 10 or 10:30 a.m., Dugdale asked 
Whiteside why Roseberry had not been permitted to re¬ 
port to work at noon as scheduled, stating that he, Dug¬ 
dale, understood that Whiteside had instructed Roseberry 
to report at the early hour. Whiteside confirmed this, 
replying that he, Whiteside, “got orders from some of the 
Union officers that they were not supposed to work special 
shifts”. 

On January 28, Roseberry was again scheduled to report 
for work at noon. However, as on the previous Wednes¬ 
day, he reported at 8 a.m., stating that he had been in¬ 
structed by Steward Whiteside not to -work the special 
hours and rather to report at the earlier hour. Dugdale 
again spoke to Whiteside, asking the reason for his in- 
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structions to Roseberry. Whiteside replied that “It was 
the order of the union officers”. Dugdale asked “What 
union?” but Whiteside refused to commit himself further. 
Dugdale protested that this effectively prevented his de¬ 
partment from servicing the lift trucks, as it obviously did. 

Whiteside immediately went over to President Dvorscak 
of Local 1172 and conversed with him; he returned and 
suggested that Dugdale discuss the matter with Dvorscak. 
Dugdale refused, pointing out that Whiteside was the 
shop steward who “was representing the shop”; White- 
side did not refute this last statement. I find that Rose- 
berry did not work the hours scheduled for him on these 
two occasions pursuant to the instructions of Respondents 
through their agent, Shop Steward Whiteside, acting 
within the scope of his apparent authority. See N.L.R.B. 
v. G. W. Thomas Drayage & Rigging Co., Inc., et al. — F. 
2d — decided August 27, 1953 (C.A. 9). 

Dugdale’s testimony discloses that maintenance me¬ 
chanic Edwin Scarborough, whose regular hours were from 
4 p.m. to 12:30 a.m., was scheduled to work from 8 p.m. 
to 8:30 a.m. on January 20 or 21, but, he too reported at 
his customary hour of 4 p.m. He stated that he had done 
so pursuant to instructions from Steward Whiteside not 
to work any special hours. There 
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is similar evidence with respect to mechanic Mahlon 
Rhodes who, on reporting at an hour other than his 
scheduled hour on January 21, advised Dugdale that he 
had done so pursuant to a telephone call not to work 
special hours. Inasmuch as there is no direct testimony 
involving Steward Whiteside or other union officials in 
the Scarborough and Rhodes incidents, it is hearsay as 
to Respondents and no adverse finding is based thereon. 
In the same vein and similarly viewed herein is the hear- 

sav statement bv electrician McNamara to Assistant Fore- 

• * 

man Smalts, attributing to Steward Whiteside a direction 
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not to work different hours, an instruction allegedly com¬ 
plied -with by McNamara. 

(d) The slowdowns 

There is substantial evidence that the employees in the 
various departments slowed down in their production and 
work efforts during the period from January through 
March of 1953. Other evidence squarely implicates offi¬ 
cials of Respondents in this conduct and I so find. As will 
hereinafter appear, certain charts received in evidence 
herein buttress the direct testimony concerning the slow¬ 
downs. 

According to General Manager Jochim, he personally 
observed employees in the shipping and receiving depart¬ 
ments work at a slower pace and exert less effort from 
January through March. They took additional rest periods 
for smokes and would not commence a second job, upon 
completion of a prior job, as rapidly as they had in 
the past. 6 

Superintendent Cobb of the shipping and receiving de¬ 
partment made similar observations in the period from 
January through March. He testified that the move¬ 
ments of employees in their work were considerably 
slovrer than they had been. As an example, he cited the 
fact that employees had customarily and regularly handled 
shipments of waste bales on a fork truck with a minimum 
of two bales per trip. During this period they carried 
but one bale at a time. The rest periods were longer and 
more frequent. This came at a time when the department 
was behind in its efforts and management was desirous 
of unloading accumulated freight cars which contained 
raw materials and of making corresponding shipments of 
manufactured goods. Cobb reported his observations to 
Jochim and moreover, at a meeting held on February 19, 
urged the employees of the department to abandon this 

»I do not here, or in the findings that follow, rely on the opinion of 
Jochim, as contrasted with his observations, concerning the cause of the 
slowdown. 
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slowdown for the common good. The testimony of Whisler, 
senior checker in the department, is in a similar vein. He 
testified that commencing in the latter part of January 
work was done at a slower pace; that there was consid¬ 
erable smoking; and that instead of unloading a number 
of skids at a time, as had been the practice, the men 
would unload one, talk or smoke, and then unload another. 

That the slowdown was approved and instigated by Re¬ 
spondents is demonstrated by Whisler’s testimony. Thus, 
one day in February, Secretary Frank Turk of Respond¬ 
ent Local announced to Whisler that he should “Take it 
easy with your w'ork, for God sake. The Company don’t 
give a goddam about us. Slow' dowm and take it easy”. 
Whisler protested that he could not slow' down any fur¬ 
ther inasmuch as he happened to be working with a 
smashed foot as it was. 

A meeting of the employees of the first shift was con¬ 
vened after 8 a.m. on the morning of January 27 in the 
plant conference room; this was a meeting of employees 
in which management played no part. Among those 
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present were Secretary Frank Turk of Respondent Local 
and Frank Metzger, then shop chairman of the Local and 
allegedly in a period of hiatus between his terms as Inter¬ 
national Representative. 7 Metzger did most of the talking, 
according to Employee Row’ena Tarra, and I find that he 
was in charge of the proceeding. The testimony of Pro¬ 
duction Superintendent James Duffey corroborates that 
of Tarra as to the circumstances of the meeting. Metzger 

t It will be recalled that Metzger worked for the Company for some years; 
took a leave of absence in 1952 to serve as International Representative; took 
a leave of absence from that post at the end of 1952 and returned to the 
employ of the Company on or about January 13; was appointed Shop Chair¬ 
man of the Local on January 15; was terminated by the Company on Febru¬ 
ary 6; and returned as International Representative, as he claimed, in the 
latter part of March. I entertain serious doubts concerning the veracity of 
his claim that he had no International connection between January and 
March of 1953. According to Duffey, Metzger claimed that he was still an 
International representative, about one week prior to February 4, and demon¬ 
strated a card to this effect; furthermore, on February 4, Duffey asked him 
if he was still working for the International and Metzger admitted that he 
was, announcing at the same time his rate of pay. 
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informed the group of first shift operators that, ‘‘in case 
our machine would break down, we would take our time in 
getting it back into working order again, and by that 
maybe the Union and the Company could come to some 
agreement a lot sooner than they had been”. Metzger 
also recorded the names of the operators present as well 
as the numbers of the machines they were operating and 
the meeting ended. 

The foregoing findings are based upon the credited 
testimony of Tarra. I deem it significant that she was 
under subpoena and patently testified most reluctantly 
for the General Counsel, stating that she did not wish to 
testify against Respondents. I believe that her testimony 
is accordingly entitled to that much more weight under 
these circumstances. Metzger presented vague and evasive 
testimony to the effect that he remembered little of the 
incident; here, as elsewhere, his recollection was quite 
faulty and his testimony unimpressive, although his recol¬ 
lection, as a witness for Respondent on relatively ancient 
matters, was, in glaring contrast, more precise. 

The record is replete with evidence, and I find, that the 
individual operators by attention or lack of attention to 
their duties were in a position to affect output consider¬ 
ably. Thus, by wilful lack of care in the insertion of raw 
materials into the machine, the operator would perforce 
cause the machine to jam; similarly, by not replacing de¬ 
pleted rolls of material as rapidly as had been the prac¬ 
tice, production would also be affected adversely. 

There is considerable testimony in the record concern¬ 
ing the so called Jane Stanley—Metzger incident. As will 
appear in the following section, Respondents convened 
meetings of plant employees during working hours at 
various locations away from the plant. One of these was 
held for the second shift in the latter part of January 
during afternoon working hours, probably at 2 to 3 p.m. 
The meeting was held at a tavern and was presided over 
by Frank Metzger. A large number of employees attended 
and various employees asked questions about the contract 
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negotiations. One of them, Jane Stanley, asked if the 
employees were to continue with the slow down. Metzger 
replied in the affirmative. Stanley then stated that she 
was having difficulty curbing the output of her machine 
inasmuch as 
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it was in excellent operating condition. Metzger replied, 
according to Employee Edna Mesick, “We have to keep 
on going like that for an hour and a half to two hours to 
keep the production down”. 

Findings as to this incident are based upon the mutual¬ 
ly corroborative testimony of employees and union mem¬ 
bers Margaret Hammerschmidt, Edna Mesick and Adeline 
Kreil. Mesick did place this meeting after February 9, 
but her testimony elsewhere indicates that she attended 
meetings only up to February 9 and that this tavern 
meeting preceded that date. All were under subpoena and 
their testimony on direct examination was uniformly 
clear, direct and forthright; in fact, the vigorous cross- 
examination which they underwent served only to confirm 
my favorable impression of them on direct examination. 
A number of witnesses were called by Respondent to re¬ 
but the foregoing. Stanley had no recollection of engag¬ 
ing in this exchange with Metzger. Employees Hajek, 
Schiller, Y’Barraa, Maier, Nelson, Webb, and McGinnis 
uniformly testified that they attended all meetings during 
this period and that they did not hear any remarks re¬ 
sembling the Stanley—Metzger conversation testified to 
by the witnesses for the General Counsel. This group pre¬ 
sented no details of any of the meetings, although Hajek 
admitted that he had heard Stanley ask Metzger questions 
of an innocuous nature at union meetings. 

I do not credit the testimony of the last named group 
of witnesses for Respondent for the following reasons. 
Firstly, as found above, the witnesses for the General 
Counsel were an impressive group and have been credited 
in full for the reasons stated. Added weight is given to 
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the testimony of Hammerschmidt by the fact that Secre¬ 
tary-Treasurer Biga of Local 1172 brought pressure to 
bear on her, one week before she testified, in an effort to 
prevent her from testifying. Hammerschmidt, a member 
of the Local and under subpoena, was approached by 
Biga who informed her that the subpoena with which she 
had been served “was not worth the paper it is written 
on’ 7 and that she did not have to appear and testify at 
this hearing; nevertheless she did. Similarly, added 
weight is given to the testimony of Kreil by the fact that 
Biga brought like pressure to bear upon her several days 
before she testified herein. He asked her if she proposed 
to testify against Respondents, apparently having learned 
that she was under subpoena along with Hammerschmidt. 
Kreil replied that she would do so. Biga then informed 
her “the people are going to make it pretty tough for 
you if we win ... I hope you testify the right way”. 

Secondly, the statements attributed to Metzger are of 
a pattern with a plethora of similar statements made by 
various union officials during this immediate period, some 
of them by Metzger himself and particularly so on Janu¬ 
ary 27, as testified by Tarra. Thirdly, although the num¬ 
ber of witnesses involved who testified for Respondents 
is large, I believe that they either did not notice the inci¬ 
dent at the time, were not present at the meeting, or 
were attempting to present partisan testimony favorable 
to their labor organization. Accordingly, their testimony 
is not credited herein. I find that Respondent Metzger 
directed employees on this occasion to continue to curb 
their production. 

The remaining incident in this particular series is one 
which implicates International Representative McGrew. 
Adeline Kreil testified that she attended union meetings 
regularly up to February 9; that “one of the first meet¬ 
ings after they had a few negotiations with the Company” 
was held at a Legion Hall and was conducted by McGrew; 
that McGrew summarized for the group what management 
was offering and refusing to offer; and that McGrew in- 
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formed the group then that “we are old enough to know 
what we are doing. If we want to slow up, that is up to 
us, the union ain’t telling us what to do”. According to 
Kreil she was present at this meeting from 
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3 p.m. until 5:45 p.m. when she left, prior to the end of 
the meeting. 

Kreil was cross-examined vigorously on this aspect of 
her testimony. She then fixed the occasion as “the first 
meeting -we had in January”; repeated the position then 
attributed to Jochim concerning the various demands by 
Respondents; and attributed to McGrew the statement 
that “They -were in negotiations and he said we can hold 
out and Mr. Jochim will give in”. According to Kreil, 
McGrew read a list of twenty-three demands that Respond¬ 
ents were making upon the Company, and she named 
among them a five percent raise, an increase in insurance 
benefits, an increase in sick benefits, and an added paid 
holiday. Her testimony is closely supported by Respond¬ 
ents’ exhibit 1 which is a list of twenty-two contract de¬ 
mands, including those specified by Kreil, submitted by 
Respondents to the Company at the outset of the bargain¬ 
ing negotiations. She later added that McGrew stated 
there was not much to be said at that time because nego¬ 
tiations were just commencing. 

Pressed further on cross-examination to again repeat 
McGrew’s statements, Kreil attributed to him the state¬ 
ment that “We can slow up production by taking longer 
rest periods and not running the machines so steady, but 
he isn’t telling us to do it, we are old enough to know”. 
Kreil added, on being pressed still further for details, 
that this cross-examination had served to refresh her rec¬ 
ollection and that she had therefore been able to add some- 
w’hat to her original testimony on direct concerning Mc¬ 
Grew’s statements. In my observation and belief she 
demonstrated extreme candor in making this statement 
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and I believe that she was telling the truth in this re¬ 
spect as well as elsewhere. 

Respondents apparently were of the belief that Kreil 
had attributed these remarks to McGrew as of February 
9, although her testimony, as indicated, placed the occa¬ 
sion somewhat earlier. McGrew denied that he, on Febru¬ 
ary 9 or any other occasion, made the statements at¬ 
tributed to him by Kreil, although he admittedly attended 
all meetings held during the period in question. It may 
be noted that according to Kreil, the meeting followed 
a walk-out by her shift on the day in question; this topic 
of walk-outs is discussed in the following section in more 
detail. 

A number of corroborating witnesses were called to the 
stand by Respondents, being substantially the same group 
used for corroboration on the Stanley-Metzger, episode 
described hereinabove. This group included Stanley, Ha- 
jek, Kondry, Maier, Webb, Y’Barra, and Schiller who 
uniformly testified that they had attended all union meet¬ 
ings during 1953, which as will appear were held fre¬ 
quently during the period material herein, except that 
several had missed the most recent meeting held shortly 
prior to the commencement of the instant hearing. They 
uniformly denied hearing McGrew make statements at¬ 
tributed to him by Kreil. 

I am not unaware that Kreil’s testimony stands alone, 
testimonially speaking, against that of the group which 
testified in behalf of Respondents. But I firmly believe 
her to have been an honest witness in this matter, as I 
did in the statements attributed by her to Metzger at or 
near this time at the tavern meeting, in which instance 
her testimony was otherwise corroborated. And, as noted, 
she presented her testimony despite the threat of reprisal 
uttered several days earlier by Secretary Biga of Local 
1172. 

It may be that McGrew who was busily engaged at this 
time in negotiations and in attending frequent union meet¬ 
ings has forgotten his words on the occasion in question; 
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in addition, I have in mind the fact that Jochim’s version 
of the contractual negotiations has been found to 
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be more reliable than that of McGrew. As for the group 
of supporting witnesses, I am no more disposed to credit 
them here than in the Metzger incident. Their testimony- 
provided no details and may best be characterized as 
negative in contrast with Kreil’s superior recollection. I 
believe that they were either not at the meetings, perhaps 
have forgotten the meetings or have adopted a partisan 
approach in their testimony in order to aid their labor 
organization. 

Not without significance herein is the testimony of Ray 
Y’Barra concerning a union meeting held on June 24, 
two weeks prior to the commencement of this hearing. 
Present on the platform were local officials and McGrew, 
all of whom explained to the membership “the effect on 
us if the case was lost : the effect on us if the case was 
won”. In view of the foregoing considerations, including 
the demeanor of the various witnesses, I credit Kreil’s 
testimony in full and find that McGrew’s remarks con¬ 
stituted a thinly disguised policy statement by Respond¬ 
ents to these members on the subject of slow downs and 
rest periods. It is further found that Respondents and 
their agents, including Respondents McGrew-, Metzger, 
and Turk instigated and authorized slowdowns of em¬ 
ployees. 


(e) Unauthorized walkouts 

Last but not least in this recital of events, and in fact 
the conduct that most directly and drastically affected the 
Company’s business operations, wras the w-alkouts of em¬ 
ployees, thereby harassing the Company considerably dur¬ 
ing the period material herein. I shall first set forth the 
general picture w-ith the list of walkouts and then pro¬ 
ceed to a consideration of more direct testimony which 
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demonstrates the leading and, actually managing role of 
Respondents in this activity. As stated, the Company 
maintains three shifts around the clock in its production 
department. In addition there are approximately twenty- 
one persons in the maintenance department of whom all 
but four are on the second or 8 to 4 p.m. shift. The ship¬ 
ping and receiving department apparently operates with 
but one shift. 

It will be recalled that Respondents and the Company 
were attempting to negotiate a collective bargaining agree¬ 
ment from October, 1952 through June of 1953. The Com¬ 
pany, although bargaining in good faith, did not make con¬ 
cessions to the extent desired by Respondents during the 
negotiations and I have previously set forth some of the 
conduct engaged in by Respondents, largely in January 
of 1953. And, as in the other types of conduct, the walk¬ 
outs also commenced in January of 1953. 

There were twenty-five of them, commencing with one 
by the second shift on January 22 and ending, tempo¬ 
rarily at least as of the time of this hearing, with a 
second shift walkout on July 10 while this hearing was 
in progress. They are tabulated below and, as will appear, 
they occurred in all months between January and July, 
save April, and on all shifts. They were participated in 
by substantially all employees on the respective shifts, 
but for some minor abstentions on several occasions. The 
bulk of the participants in each walkout was the shift 
complement of the production department. The tabulation, 
based upon the Company’s official records follows: 
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UNAUTHORIZED PRODUCTION CESSATIONS 


Date 

Shift 

No. Hou 

1-22-53 

2 

1 

1-22-53 

3 

2 

1-29-53 

2 

2 

1-30-53 

3 

1% 

1-31-53 

1 

7% 

2- 2-53 

2 

7% 

2- 2-53 

3 

5 

2- 9-53 

2 

3 

2- 9-53 

3 

2.8** 

2-10-53 

1 

3 

4-10-53 

2 

1.3 

4-10-53 

3 

2 

5-27-53 

2 

1.5 

5-27-53 

3 

3 

6-11-53 

2 

2 

6-11-53 

3 

2 

6-17-53 

2 

2 

6-17-53 

3 

7% 

6-18-53 

1 

7% 

6-24-53 

2 

1% 

6-24-53 

3 

6 

6-25-53 

1 

2% 

7- 1-53 

2 

1% 

7- 1-53 

3 

7% 

7- 2-53 

1 

7% 


Employees 

Exact Time Participating 


3:00- 4:00 

63 

4:00- 6:00 

35 

2:00- 4:00 

62 

10:30-12:00 

33 

12:30- 8:00 

40 

8:00- 4:00* 

26 

6:30-12:00 

35 

1:00- 4:00 

53 

6:00- 9:00 


11:45-12:00 

34 

12:00- 3:00 

28 

2:45- 4:00 

60 

4:00- 6:00 

37 

2:30- 4:00 

62 

4:00- 7:00 

33 

2:00- 4:00 

61 

4:00- 6:00 

33 

2:00- 4:00 

55 

4:00-12:00 

35 

12:00- 8:00 

34 

2:30- 4:00 

55 

4:00- 6:30 


8:00-12:00 

35 

12:00- 2:30 

30 

2:30- 4:00 

57 

4:00-12:00 

32 

12:00- 8:00 

32 


7-10-53 2*** 


* Maintenance and Shippind (Sic) and Receiving worked. 

** Time includes lunch, but not counted in 2.8 hours. 

*** This last walkout took place while the present hearing was in session 
and the full details are not now available. 


That the walkouts took place is not disputed by Re¬ 
spondents. In fact, Respondents contended at the hearing 
that the walkouts occurred during working hours because 
it was impractical for the large number of working 
mothers on the payroll to attend union meetings held 
during non-working hours and that meetings held during 
such hours had been poorly attended. 

There is considerable testimony in the record as to 
these walkouts. It may be summed up by stating that 
with little or no warning the personnel of the shift would 
abruptly cease work in mid-shift and leave the plant, 
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ostensibly to attend a union meeting, although a small 
number of employees apparently went elsewhere on per¬ 
sonal matters. In six instances, there was a failure of the 
shift to report at all for one day and, in two instances, the 
third or 4 to 12 p.m. shift was absent twice on a particu¬ 
lar shift; to illustrate, on February 9, the third shift 
worked from 4 to 6 p.m.; left from 6 to 9 p.m.; returned 
at 9 p.m., and left again at 11:45 p.m. On June 24, the 
same shift did not report until 6:30 p.m.; the employees 
then worked until 8 p.m. and left for the remainder of the 
shift at that hour. 

(1695) 

None of these walkouts were authorized by manage¬ 
ment and permission to leave was never sought. In fact, 
on January 30, General Manager Jochim posted a notice 
to all employees protesting their engaging in lunch and 
rest period stretch-outs, excessive breaks, deviations from 
working schedules, slowdowns, walkouts, and failure to 
work overtime. He urged the employees to abandon these 
tactics, all to no avail. 

Some description of the walkouts on specific occasions 
may be illuminating. On January 29, according to the un¬ 
controverted testimony of then Assistant Production 
Foreman Nemeth, the second shift returned from lunch 
and, as they punched in, were instructed by President 
Dvorscak of Local 1172 that there was to be a union 
meeting that afternoon. At 2 p.m., two hours before the 
end of the shift, sixty-two employees punched out and 
did not return that day. As is apparent, Respondents di¬ 
rected the walk-out. 

On January 31, Shop Chairman Metzger parked his 
car in the plant driveway at approximately 11:30 p.m. 
He proceeded to direct the employees of the first shift, as 
they reported for work, to the location where a union 
meeting was to be held; in fact, he personally transported 
some of them to the meeting. The record indicates that 
steward Zacek was similarly engaged on this occasion. 
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The employees of this shift, as the Company’s records 
indicate, absented themselves for the entire shift. I find 
that both agents of Respondents directed this activity. 

The second shift on February 2 did report for work as 
scheduled. Production Superintendent Duffey had ob¬ 
served in the interim, however, that the work area needed 
a clean-up and issued instructions that work would com¬ 
mence when the area was put into operating condition; 
the employees were instructed by foremen, as well as by 
a notice on the bulletin board, that work would start 
around 10 a.m. The area was actually ready for produc¬ 
tion at 10:15 a.m. According to Employee Hammerschmidt, 
Foreman Drysch instructed the employees to wait until 
the area was cleaned up. 

Some of the women employees became restless and 
spoke of leaving to attend a movie. President Dvorscak 
was consulted for his view of the matter. He promptly 
resolved the issue by announcing that “anybody that 
wants to go home can go home”. The group of employees 
left and I assume that Respondents do not contend that 
this departure was for the purpose of holding a union 
meeting. I further find that Respondent Dvorscak au¬ 
thorized this departure of employees in his capacity as 
local president and contrary to the instructions of man¬ 
agement that the employees wait and commence work. 
In fact, even the employees who performed the cleaning 
operations left when they completed the job, although 
scheduled for production work that day. 

Still later on February 2, International Representative 
McGrew was directlv involved in an incident of this na- 

V 

ture. A negotiating meeting had concluded that after¬ 
noon at the plant conference room. Production Superin¬ 
tendent Duffev entered the plant cafeteria, shortly after 
6 p.m., and observed various employees of the third shift 
congregated there during their break, according to cus¬ 
tom. Also present were McGrew and the local negotiating 
committee comprised primarily of the various officials 
including Dvorscak, Turk, Wirtschoreck, Zacek and par- 
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ticularly Steward Arnold Kaslofski. According to Duffey, 
McGrew started to leave the cafeteria, turned to Duffey, 
and stated “You see, Duffey, they’re still in the plant 
and I am leaving now and if they walk out it is your 
fault”. McGrew started to leave; as he neared the exit 
he turned to the union negotiating committee and stated 
“Now let me get down to the corner before 

(1696) 

you let anything happen”. 

McGrew in large part corroborated Duffey’s version of 
the incident. He contended, however, that there had been 
some repartee between Duffey and himself on this oc¬ 
casion; that he had told Duffey that the Company was 
trying “to put the people out in the street”; that the 
employees were still in the plant; and that it was up to 
management to keep them there. After a few minutes he 
allegedly left, announcing that he was going home, and 
added “Don’t chase them out in the street”. 

I credit Duffey’s version of the incident. For while it 
may be that McGrevr subjectively thought that he was 
uttering a kidding or joshing statement, or intended to 
do so, the employees, and particularly Steward Kaslofski, 
who heard his remarks certainly did not so regard it; 
this supports the testimony of Duffey, a clear and meticu¬ 
lous witness whom I credit. For, as appears below, Steward 
Kaslofski, and not management as McGrew had claimed, 
some minutes later at 6:30 effectively directed the third 
shift to leave the plant and they obligingly followed his 
exit. Significant too is the fact that the second shift had 
absented itself that day with the authorization of Presi¬ 
dent Dvorscak of the Local, as set forth above. 

The third shift reported on schedule on February 2 
and worked until approximately 6 p.m. X have previously 
set forth McGrew’s statements to the local officials at or 
about that hour. In the observation of Personnel Manager 
Checchio and then Assistant Production Superintendent 
Olive, as they uncontrovertedly testified, third shift Stew- 
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ard Arnold Kaslofski, a machine operator, made a mo¬ 
tion with his hand, immediately walked to the time clock, 
and punched out and left. The rest of the shift immediate¬ 
ly did likewise. Although, in the midst of this demon¬ 
stration by Kaslofski, Checchio asked him what he was 
doing, accusing him of signaling a shut-dowm of the de¬ 
partment, Kaslofski, did not deign to reply. None of the 
employees returned that night. 

A number of employees also presented testimony to 
the effect that with either little or no notice they would 
be informed while at work that a union meeting was to be 
held at an indicated hour and that they, accordingly, 
uniformly left the plant at the appointed hour. Most of 
these instructions were attributed to second shift Stew¬ 
ard Frank Zacek, a member of the union negotiating 
committee, as well on one occasion to Secretary Turk of 
the Local; both, I find acted as agents of Respondents on 
these occasions, as did Dvorscak, Metzger, McGrew and 
Kaslofski. In fact, Respondents concede that the officials 
of the Local arranged these meetings and informed em¬ 
ployees of them. I find that Respondents instigated and 
authorized these walkouts. 

(f) Stevedores 

As found above, a slowdown instigated by Respondents 
was carried on in the shipping and receiving department. 
Due to the inability of the Company to get freight cars 
unloaded sufficiently rapidly by employees, the produc¬ 
tion department -was short of raw materials. On a num¬ 
ber of occasions in February the Company, as a result, 
contracted with an outside stevedoring concern to un¬ 
load its freight cars, utilizing employees of that concern 
on four dates in February. On a fifth occasion, February 
14, the stevedores were scheduled to report for work and 
actuallv were on their wav to work, but w’ere met in the 
vicinity of the plant by a group of local officials. With 
the exception of one witness there is no direct evidence 
of what was said to the stevedores but they forthwith left 
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the area, expressing to the management officials who ap¬ 
peared on the scene their 


(1697) 

concern over incurring physical injury. 

The only direct evidence as to what was said is the 
admission by Respondent and Shop Chairman Metzger 
that he spoke with the stevedores on that occasion while 
they were in the vicinity of the plant. He admittedly told 
them that they were drunk, that there -was a labor dispute, 
and that they w^ere likely to run into a picket line. How¬ 
ever, there was no picket line at the plant and there is no 
evidence that the men were drunk. No explanation is 
offered by the Respondent for this conduct, and on this 
record it can most reasonably be inferred that the pur¬ 
pose of this conduct was to impede production, as was 
the other conduct contemporaneously engaged in; I so 
find. It may be noted that, in the absence of any allega¬ 
tion in the complaint of a violation by Respondent of 
Section S (b) (4) (a) of the Act, despite the fact that 
this conduct appears to be violative thereof, no finding 
of such a violation is made herein. 

(g) Concluding findings; Respondents’ motive 

I have hereinabove set forth the various types of con¬ 
duct engaged in by Respondents and their agents. These 
include (1) a ban on overtime work; (2) unauthorized 
extension of rest periods; (3) refusal to work hours 
scheduled by management but reporting at other hours; 
(4) slowdowns in production; (5) unauthorized walk¬ 
outs; and (6) inducing stevedores not to work. Each type 
of conduct that was engaged in, it is found, was not a 
spontaneous action by employees, but rather an action 
by or at the express instigation of Respondents. 

Nor could it be contended, as will appear below in more 

detail, that any of this activity constituted a strike in 

the commonlv understood sense of the word so as to 
* 
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render these activities protected under Section 7 of the 
Act. For none of the activity involved a withholding of 
employment until management yielded to economic de¬ 
mand. In fact, Respondents make no contention that this 
activity bore any relationship to their economic demands 
made upon management at that time, with the exception 
of the walkouts at winch it is claimed reports on nego¬ 
tiations w'ere made to employees. Obviously, no such 
claim could be made with respect to the slowdowns and 
extensions of rest periods wilich might more accurately 
be likened to a partial sit-down strike or a strike on the 
installment plan. See N.L.R.B. v. Fansteel Metallurgical 
Corp., 306 U.S. 240; Conn Ltd, v. N.L.R.B ., 108 F. 2d 390 
(C.A. 7); N.L.R.B. v Rockaway News Supply, Inc, 345 
U.S. 71, affirming 197 F. 2d 111 (C.A. 2); and Peyton 
Packing Co., Inc., 49 NLRB 828. 

The refusals to wx>rk overtime, the reporting for work 
at times other than those scheduled, and repeated walk¬ 
outs for portions of shifts, while perhaps concerted ac¬ 
tivities are not, as will appear hereinafter, classified as 
protected concerted activities which acquire the protec¬ 
tion of Section 7 of the Act. “Congress has concurred in 
the view that neither Section 7 nor Section 13 confer 
absolute right to engage in every kind of strike or other 
concerted activity . . .” International Union UAW, et al, 
v. Wisconsin Employment Relations Board, et al, 336 U.S. 
245. I shall hereinafter treat with one of Respondents’ de¬ 
fenses which is based upon this decision. 

The previous findings have demonstrated the motive of 
Respondents in engaging in this conduct. Some testimony 
w'as adduced by Respondents to the effect that the walk¬ 
outs during shift hours vrere caused bv the desire of em- 
plovees to receive reports on the pending negotiations with 
management; as found these walk-outs were authorized 
or ratified 
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by Respondents. Their claim is correct, so far as it goes, 
in tieing these walk-outs in to the pending negotiations. 
But the purpose actually went further. 

Initially, it may be noted that when negotiations were 
being carried on in 1951 for the original contract, simi¬ 
lar walk-outs took place during shift hours despite the 
Company’s protest against this conduct. Significantly, 
McGrew admitted that when no negotiations were being 
carried on, at a later date, local meetings were seldom 
held. As found, a similar pattern followed during the 1953 
negotiations with walk-outs commencing in January of 
1953. 

Metzger’s statements on January 27, 1953, set forth 
above, are most demonstrative of Respondents’ true atti¬ 
tude in this matter. On that occasion, he addressed a 
group of first shift employees and informed them that 
“when their machines broke down the employees should 
take their time in restoring them to operating condition, 
and by that maybe the Union and the Company could 
come to some agreement a lot sooner than they had been”. 

A similar expression of policy was Metzger’s state¬ 
ment at a shift meeting late in January, in response to 
an employee’s question, that “we have to keep on going 
like that for an hour and a half to two hours to keep the 
production down”; this was in response to a complaint 
by the employee that she was experiencing difficulty in 
holding her production down. That this has no conceiv¬ 
able relationship to a protected concerted activity is ap¬ 
parent. I fail to see how an instruction of this nature 
can be explained on any other basis than as a flagrant 
attempt by unprotected means to force the employer’s 
hand in the then current bargaining negotiations; nor 
has such other attempt been made. In a similar vein is 
McGrew’s thinly disguised instruction at or about the 
same time at a meeting of employees that the employees 
could slow down production and take longer rest periods; 
this it must be noted was stated in the same speech in 
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which he expressed the belief that General Manager 
Jochim would give in to the Union demands in the pend¬ 
ing negotiations. 

Nor can the instruction of McGrew on February 2 to 
union officials to permit him to leave the plant before 
the employees walked out, which instruction was followed 
to the letter, be explained away on any other basis. The 
walk-out was not spontaneous, but was rather directed 
by Respondents. While the employees may have attended 
a union meeting on this occasion, as they did on most 
others, I find that the entire tactic was correlated to Re¬ 
spondents economic demands then pending. The various 
instructions by stewards to slow down in production, ex¬ 
tend rest periods, not to work overtime, and to report at 
other than the set working hours, as set forth above, 
serve only to confirm the foregoing. Those types of con¬ 
duct had no conceivable relationship to attendance at 
union meetings, but were nevertheless simultaneously en¬ 
gaged in during this period, as I find, solely to force 
the hand of the Company in collective bargaining; no 
valid explanation has been offered for these other tactics. 

That the foregoing conduct was effective is demon¬ 
strated by the charts based upon production records at the 
plant. Respondents attempted to develop testimony to 
the effect that the employees were experiencing difficulty 
during this period with a new type of machine then being 
installed by the Company. The record shows that the 
Company was changing over gradually from a machine 
known as the “boat” to the “two-way”. A number of 
employees testified for Respondents that they experienced 
difficulty when they were first assigned to these new 
machines. This changeover commenced in October of 1952 
with a gradual increase in the number of two-way ma¬ 
chines and a corresponding decrease in the number of 
boat machines 
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until the changeover was completed in June of 1953; the 
changeover started with eight boat machines and one two- 
way machine and terminated with eleven two-way ma¬ 
chines. 

But this contention by Respondents falls of its own 
weight when other testimony by these identical witnesses 
is considered. For they uniformly testified that they pro¬ 
gressed gradually and improved their performance on 
these machines throughout the entire period. This then 
places them in the position of admittedly improving their 
production on the two-way machines at the very time that 
Company records demonstrate that production took dras¬ 
tic and sudden drops. Also destructive of this contention 
is the fact that the slump in performance and work out¬ 
put also manifested itself in the shipping and receiving 
department, during the same period, where, and I so find, 
there had been no changes in machinery or equipment. 
Moreover, this slump manifested itself on production 
from the older boat machines, in the same manner and 
at about the same time as it had on the newer two-way 
machines. This is not explained by Respondents nor is 
an explanation attempted. 

Respondents also adduce evidence to the effect that poor 
materials resulted in jams on the machines, thus affecting 
the output of the more complicated two-way machine. But 
this claim too must fall of its own weight. Not only did 
General Manager Jochim credibly testify that there was 
no variation in the quality of the materials used during 
the period in question, and I so find, but in addition, the 
evidence concerning the contemporaneous drop in produc¬ 
tion from the older boat machines also rebuts this claim 
which was directed solely at the two-way operating charac¬ 
teristics. This is further supported by the fact that pro¬ 
duction on both types of machines rose impressively after 
employees were warned on February 5 for engaging in this 
conduct. 
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Finally, the evidence shows that but one new two-way 
machine was added between January and April 1, during 
which time the slowdown took place; by contrast, although 
five machines were operating on November 1 and six on 
December 1, 1952, there was no slowdown during those 
months, and, as stated, the operators were admittedly im¬ 
proving during this entire period. As there is no other 
explanation of any substance in the record, the evidence 
therefore preponderates in favor of a finding that the vari¬ 
ous tactics engaged in by Respondents, set forth above, 
were as they were calculated to be, disastrous to the Com¬ 
pany’s production efforts at a time when it had a greater 
demand for its product than ever before, and at a time 
when the Company, although bargaining in good faith, vras 
resisting some of Respondent’s demands for improved 
terms in a new agreement. 

It may be noted that while there is additional docu¬ 
mentary proof offered to demonstrate the effect of Re¬ 
spondents’ conduct, the participation therein by agents of 
Respondents, and the tie-in of this conduct to drops in 
production, I deem it necessary to add to these matters 
to an already long report in which the evidence prepon¬ 
derates heavily against Respondents. 

3. Analysis, contentions and conclusions 

It is now established that by enacting Section 8 (b) (3) of 
the Act “it was the purpose of Congress to impose upon 
labor organizations the same duty to bargain in good faith 
which had been imposed upon employers in Section 8 (5) 
of the Wagner Act and continued in Section 8 (a) (5) of 
the amended Act”. National Maritime Union of America , 
et al., 78 NLRB 971, 980. See Chicago Typographical 
Union , et al., 86 NLRB 1041. 

( 1700 ) 

Following this pronouncement of policy, it is noted that 
cases dealing wdth employer violations of Section 8 (a) (5) 
of the Act hold that an employer refuses to bargain with 
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a labor organization when it closes down its factory to cir¬ 
cumvent such bargaining. N.L.R.B. v. Somerset Classics, 
Inc., et al., 193 F. 2d 613 (C.A. 2) cert, denied, 344 TJ.S. 
816 and N.L.R.B.V. Brown Co.,et al., 184 F. 2d 829 (C.A. 2). 
Similarly, it has been held that the threat of a shut-down 
by an employer, in the event of union organization, also 
constitutes evidence of a refusal to bargain. TJ.S. Gypsum 
Co., 90 NLRB 964; Star Beef Co., 90 NLRB 1676, enf’d 193 
F. 2d 8 (C.A. 1); Piedmont Cotton Mills, 79 NLRB 1281, 
enf’d in this respect 179 F. 2d 345 (C.A. 5); Service Metal 
Industries, Inc., 96 NLRB 10, enf’d 200 F. 2d 48 (C.A. 6); 
and Whiting Lumber Co., 97 NLRB 265. 

Stressed herein by the General Counsel in the decision of 
the Board in Phelps Dodge Copper Products Corp., 101 
NLRB No. 103, where the Board was confronted with the 
question whether an employer was under a duty to bargain 
with a labor organization at a time when the latter was 
sponsoring and engaging in a slow-down. While that de¬ 
cision dealt soley with the issue there at hand, the lan¬ 
guage actually goes much further. The Board there stated 
as follows: 

“While the precise issue here is one of first impression, 
the area is not without guideposts. Although the 
Union’s majority standing remained unaffected dur¬ 
ing the course of the slow-down, this alone does not 
provide the touchstone of the Respondent’s bargaining 
obligation under the Act. Under unusual circum¬ 
stances, a Union may, by contemporaneous action in 
connection with bargaining, afford an employer 
grounds for refusing to bargain so long as that con¬ 
duct continues. This is so because it cannot be de¬ 
termined whether or not an employer is wanting in 
good faith where measurement of this critical standard 
is precluded by an absence of fair dealing on the part 
of the employees’ bargaining representative. ( Times 
Publishing Company , 72 NLRB 676) We believe that 
the Union exhibited just such a lack of fair dealing 
here, by calling a slow-down in an effort to compel the 
Respondent to accede to bargaining demands. 
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It is well established that a slow-down is a form of 
concerted activity unprotected by the Act. (Elk Lum¬ 
ber Co., 91 NLRB 333). The vice of the slow-down 
derives in part from the attempted dictation by em¬ 
ployees, through this conduct, of their own terms of 
employment. They are accepting compensation from 
their employer without giving him a regular return of 
work done. In the Wisconsin case ( International Union 
UAW v. Wisconsin Employment Relations Board, 336 
U.S. 245) The Supreme Court recently likened to a 
slow-down a union’s intermittent work stoppages 
following unsuccessful bargaining negotiations and 
described as ‘coercive’. 

In the instant case, by engaging in the slow-down, 
the Union subjected the Respondent to a partial strike 
designed to bring pressure for acceptance of its terms. 
The Union was unwilling to choose between working 
under the existing terms of employment and engaging 
in a total strike with a loss of wages and the risk of 
lawful replacement incident thereto. Instead it en¬ 
gaged in a harassing tactic irreconcilable with the Act 7 s 
requirement of reasoned 

(1701) 

discussion in a background of balanced bargaining re¬ 
lations upon which good faith bargaining must rest. 
Accordingly, whether or not the Respondent exercised 
its right to discharge the participants, we believe the 
authorized slow-down negated the existence of honest 
and sincere dealing in the Union 7 s contemporaneous 
request to negotiate. 77 (Emphasis added) 

As is apparent the above language to which emphasis has 
been added, although going beyond the narrow issue in 
the Phelps Dodge decision, constitutes almost precisely 
the finding that the General Counsel is seeking herein. 
The Elk Lumber decision cited above, which characterized 
the conduct engaged in as a refusal to accept the employer’s 
terms of employment and an attempt to work on the em¬ 
ployees’ own terms, is supported by still other authorities. 
Thus, in Super-Cold Southwest Company, 81 NLRB 96, 
the Board held that the discharge of employees for dis- 






obeying orders to work overtime, and instead attending a 
union meeting, was not violative of the Act. In Gulf Coast 
Oil Co., 97 NLRB 1512, a group of employees instead of 
reporting for work went to a union hall and formalized 
their admission into that organization. Some of them were 
replaced, but the remainder was denied reinstatement al¬ 
though the employer knew the purpose of their reporting 
to the union hall. The Board went on to say that “nor 
do we believe that, apart from any element of discrimina¬ 
tory motivation, the concerted activity of the old drivers 
was of a type which immunized them against discharge. 
The activity here amounted to an unwarranted usurpation 
of company time by the employees to engage in a sort of 
union activity customarily done during non-warking time.” 
(Emphasis added) 

I deem the foregoing language particularly significant 
to an evaluation of the conduct of the shift employees in 
this case who left work during working hours to attend 
union meetings. See Conn Ltd. v. N.L.R.B., 108 F. 2d 390 
(C.A. 7); N.L.R.B. v. Superior Co., 199 F. 2d 39 (C.A. 6); 
Mansbach Metal Co., 104 NLRB No. 95; G. Lowry Ander¬ 
son, Inc., 103 NLRB No. 150; Stolle Corp., 103 NLRB No. 
Ill; Cohoon & Son, 101 NLRB No. 161; Stibbs Transpor¬ 
tation Lines, Inc., 98 NLRB 422; Scott Paper Box Co., 81 
NLRB 535; and Peyton Packing Co., Inc., supra. 

On the basis of the foregoing, the General Counsel con¬ 
tends that a violation of the Act logically flows therefrom 
in the present circumstances. True, these other decisions 
decide only that the conduct of the type here involved was 
an unprotected activity and I find that the conduct hereto¬ 
fore set forth, engaged in by Respondents in this pro¬ 
ceeding, was clearly a pattern of activity not protected 
under Section 7 of the Act, on the basis of the cited Board 
authority and particularly the Phelps Bodge and Gulf Coast 
Oil Company decisions, supra. 

But in the present case, another factor has been added. 
Respondents have engaged in these unprotected activities, 
all particularly designed to prevent the employer from op- 
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e rating its plant, at a time that they, Respondents, pur¬ 
ported to be bargaining in good faith for the terms of a 
collective bargaining agreement. This I believe and find 
constitutes the antithesis of collective bargaining in good 
faith and is further a rejection of the collective bargaining 
principle. One need look no further than the Declaration 
of Policy in Section 1 (b) of the amended Act for author¬ 
ity. It there states “Industrial strife which interferes with 
the normal flow of commerce and with the full production 
of articles and commodities for commerce, can be avoided 
or substantially minimized if employers, employees, and 
labor organizations each recognize under law one another’s 
legitimate rights in their relations with each other . . .” 
Similarly, Section 201 of the Act provides that “ (a) sound 
and stable 

(1702) 

industrial peace and the advancement of the general wel¬ 
fare, health, and safety of the Nation and of the best in¬ 
terests of employers and employees can most satisfactorily 
be secured by the settlement of issues between employers 
and employees through the processes of conference and 
collective bargaining between employers and the represent¬ 
atives of their employees;” 

Here and elsewhere the Act clearly announces a policy 
of encouraging true collective bargaining. It is difficult to 
think of a clearer breach of good faith at the bargaining 
table than here. Stated plainly, it boils down to an instance 
of the right hand purporting to be bargaining in good faith 
and being blissfully unaware of the unprotected and un¬ 
lawful activity of the left hand. Conceivably this might 
be approached on a technical, and what I deem unrealistic, 
basis and it might be held that an 8 (b) (3) finding is one 
restricted to conduct at the bargaining table, arguing that 
other remedies exist for this unprotected conduct. 

But it is precisely such a view that points up the fallacy 
of the claim. For, under the decisions cited above, an 
employer may discharge his employees for engaging in un¬ 
protected activities of the nature engaged in by Respond- 
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ents herein. It is to my mind anomalous to follow this up 
by stating that, despite the right of the employer to dis¬ 
charge employees for such conduct, their labor organiza¬ 
tion which directed them to engage in such conduct will 
not be ordered to cease and desist therefrom and to there¬ 
after bargain in good faith; one perforce flows from the 
other. 

I find support for this conviction in the language of the 
Board in the Phelps Dodge decision. The Board there re¬ 
ferred to a labor organization which “exhibits a lack of 
fair dealing” and further engaged in “a harassing tactic 
irreconcilable with the Act’s requirement of reasoned dis¬ 
cussion in a background of balanced bargaining relations”. 
The Board held that the slow-down “negated the existence 
of honest and sincere dealing in the Union’s contempo¬ 
raneous request to negotiate”. And this is precisely what 
the General Counsel has contended herein. If the above 
quoted language means what it says, it follows perforce, 
viewing this conduct by Respondents realistically for what 
it was and was calculated to achieve, that these Respond¬ 
ents have refused to bargain in good faith. I can see no 
basis in logic for distinguishing this conduct from a con¬ 
tract demand for an illegal closed shop and a resulting 
work stoppage in support of that demand, which have been 
found by the Board to constitute a refusal to bargain. 
Fairmont Construction Co., et al., 95 NLRB No. 969 

At this point certain of Respondents’ defenses, not 
treated hereinabove, will be taken up. 

(1) In its brief, Respondents claim for the first time that 
rest periods w’ere extended by the employees during a 
period of several months because they were suffering from 
strain brought on by the Company’s experiments with new 
production methods. This claim I deem to be frivolous 
for the reason that it was not advanced at the hearing and 
for the further fact that there is no evidence in support 
of it. The claim serves only to support the previous find¬ 
ing that this and the other conduct engaged herein by Re¬ 
spondents was motivated by a desire to harass and impede 
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production and thereby exert pressure on the bargaining 
negotiations. 

(2) Respondents claim that the refusal to work overtime 
was a long-standing policy in the plant. The short answer 
to this is that the last contract between the parties estab¬ 
lished rates of pay for overtime work and was silent as 
to any overtime ban. Under these circumstances, the set¬ 
ting of hours of work was clearly a management function 
and overtime 
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was properly scheduled. 

(3) Respondents claim that some or all of its practices, 
found herein to be unprotected, had been engaged in by 
them for a substantial period of time; that the Company 
took no steps to curtail them; and that the Company 
has therefore condoned it. The fact is that the Company 
did impose some disciplinary measures in February of 
1953; indeed they were imposed upon Shop Chairman and 
International Representative Metzger among others. In 
addition, Respondents misconceive the nature of condona¬ 
tion which is properly applicable to a situation where an 
employer takes some affirmative action of a ratifying na¬ 
ture in the face of a known aberration, such as the case of a 
striker reinstated despite employer knowledge of his strike 
misconduct. What the claim of Respondents actually boils 
down to is that their conduct was of long-standing and 
that the Company is therefore estopped from claiming its 
illegality. In effect, Respondents are attempting to trans¬ 
fer the onus for their conduct to the Company and then 
characterize the position of the Company as one of eternal 
sin. I see no merit to this contention. 

(4) Respondents claim that they were not in a position 
to effectively call a strike at the Company and that this 
should be taken into consideration as a mitigating cir¬ 
cumstance in assessing their conduct. They point to the 
fact that the plant is located on a private street and claim 
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that permission is needed to picket there. The fact is how¬ 
ever that there was no strike, permission to picket was 
never sought, and picketing is possible in the vicinity. 
What Respondents are actually attempting is to place re¬ 
liance on those cases which permit picketing at a location 
removed from an employer’s plant due to mitigating cir¬ 
cumstances not pertinent herein and which need not be 
set forth. See Moore Dry dock Company, 92 NLRB 547 and 
Schultz Refrigerated Service, 87 NLRB 502. I fail to see 
how those cases can be of any assistance to Respondents 
where the sole issue herein is whether Respondents engaged 
in certain conduct for a specific purpose. There is no issue 
of primary or secondary picketing in this case. 

(5) As stated above Respondents contended that shift 
meetings were called during working hours in order to 
provide a better attendance at union meetings in conformity 
with the wishes of the employees. However, as found 
above, this tactic was carried out because of an entirely 
different motive, namely, in order to exert pressure upon 
the Company. Respondents also claim that these meetings 
were called in order to properly inform the employees of 
what was going on in negotiations and thus refute the 
claims of the Company in letters to employees and in bul¬ 
letin board notices. But by the same token this identical 
means of communication was open to Respondents and 
there is no issue of having an equal opportunity of com¬ 
munication with employees which might serve as a mitigat¬ 
ing circumstance under a totally different set of facts. 

(6) Respondents perhaps place their greatest stress here¬ 
in on the decision in International Union UAW, et ail., v. 
Wisconsin Employment Relations Board, 336 U.S. 245. In 
that case, the Wisconsin Board had enjoined conduct by a 
labor organization which was similar to that engaged in 
by Respondents herein. That labor organization challenged 
the jurisdiction of the state, claiming that there was fed¬ 
eral pre-emption of the field. The court upheld the asser¬ 
tion of jurisdiction by the state. Respondents herein at- 
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tach weight to some sweeping language in that decision 
which, it may he noted, is dictum to the effect that the 
“Federal board has no authority either to investigate, ap¬ 
prove or forbid the union conduct in question”. The court 
elsewhere stated that the Federal board “had been given 
no power” to forbid a strike “because its method is il¬ 
legal” and that 
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“the conduct here described is not forbidden by this (fed¬ 
eral) Act”. 

While this language, at first blush, is impressive, it loses 
substantially all of its weight when note is taken of subse¬ 
quent decisions by the same court and by the Board. Thus 
the court has subsequently upheld the discharge of a sympa¬ 
thetic striker although his conduct was not forbidden by 
the Act. N.L.R.B. v. Rockaway Neics Supply, Inc .* 345 U.S. 
71. And the Board has expressly enjoined concerted ac¬ 
tivity precisely because its method vras illegal. Smith Cab¬ 
inet Co. supra and Cory Corp., 84 NLRB 972. 

Significantly, in a later decision involving the Wiscon¬ 
sin Board, the Court held that Congress had closed to state 
regulation the field of peaceful strikes in industries affect¬ 
ing commerce. Amalgamated Association, et al., v. Wiscon¬ 
sin Employment Relations Board, 340 U.S. 383. That de¬ 
cision might well appear to constitute authority for the 
proposition that the Federal board has exclusive let alone 
concurrent jurisdiction in this field. It must be borne in 
mind that the only issue, in the first Wisconsin case w*as, 
as the court stated, “whether Congress has protected union 
conduct which the state has forbidden and hence the state 
legislation must yield”. The only point decided w*as that 
the intermittent work stoppages in that case were not “pro¬ 
tected” under the Federal act from state action; as stated, 
the remainder of the decision was dictum and is therefore 
not deemed controlling herein. 

There is the additional factor that there is no evidence of 
any desire or intent of the state of Illinois to proceed in 
this matter. Even more significantly, so far as I am aware, 
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that state does not have a mechanism, like that of Wis¬ 
consin, for the regulation of unfair labor practices as such. 
Therefore, I believe under the foregoing circumstances , 

that, assuming the right of the State of Illinois to treat 
with the conduct in question herein under the police power 
of the state, this Board also has jurisdiction herein. See 
H. N. Thayer Co., et al., 99 NLRB 1122. 

What Respondents engaged in herein may well be 
summed up by the language of the Court of Appeals for 
the Seventh Circuit which said, “We are a-ware of no law 
or logic that gives the employee the right to "work upon 
terms prescribed solely by him. That is plainly what was 
sought to be done in this instance. It is not a situation in 
which employees ceased work in protest against conditions 
imposed by the employer, but one in which the employees 
sought and intended to continue work upon their own notion 
of the terms which should prevail . . . the facts do not con¬ 
stitute a strike.” C. G. Conn Ltd. v. N.L.R.B., 108 F. 2d 
390 (C.A. 7) And as found, the present Respondents en¬ 
gaged in this conduct for the primary purpose of forcing 
the Company’s hand at the bargaining table. I find, in , 

view of the foregoing considerations, that by engaging in 
the various types of conduct enumerated above, Respond¬ 
ents have refused to bargain collectively in good faith with 
the Company, within the meaning of Section 8 (b) (3) of 
the Act. 

C. Restraint and coercion 4 

Several incidents are claimed by the General Counsel to 
independently constitute evidence of restraint and coercion 
by Respondents within the meaning of Section 8 (b) (1) 

(A) of the Act. 

Thus, on February 19, 1953, as found, Employee Arthur * 

Menken, who had arranged to work overtime and was de¬ 
sirous of doing so, was warned by Respondent and Local 
Secretary Turk, “You better not work any overtime if 
you know r what’s good for you.” This threat w r as uttered 
while Menken 
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was at work that day and was followed during the same 
work day by another warning and threat from Steward 
Kaslofski to punch out when his 8 hours were up “if I 
knew what was good for me or I’d be sorry.’’ 

Dorcie Whisler, whose testimony has previously been 
referred to, presented his testimony herein in deposition 
form on July 2, 1953, while under subpoena, prior to the 
commencement of the hearing. On July 1, he was ap¬ 
proached by Vice-President Wirtschoreck of the Local 
who advised him not to comply with the subpoena or any 
subsequent subpoena, describing these documents in ob¬ 
scene terms. Wirtschoreck went on to state that, “You 
are awful foolish for going down there, Dorcie. I don’t 
want to see you get hurt and you are only sticking your 
neck out.” Wirtschoreck added, “I am just telling you 
this for your own good because you don’t have to go down 
there ... if you do go down just tell them you don’t 
want to talk.” I find that the foregoing statements con¬ 
stituted a threat against Whisler. Just as testifying for 
and thus assisting a labor organization is deemed to be 
a protected concerted activity, Section 7 of the Act equally 
guarantees employees the right to refrain from assisting 
labor organizations in this manner and accordingly to 
testify against them if they wish. Progressive Mine Work¬ 
ers v. N.L.R.B., 187 F. 2d 298 (C.A. 7); Tri-County Em¬ 
ployers Association, 103 NLRB No. 66; American Thread 
Company, 101 NLRB No. 212; Fox Midwest Amusement 
Corp., 98 NLRB 699; Medford Building and Construction 
Trades Council, 96 NLRB 165; and Shell Oil Co., 95 NLRB 
102 . 

I regard similarly herein and find equally violative of 
the rights of employees, the pressure exerted upon Adeline 
Kreil several days before she testified by Secretary-Treas¬ 
urer Biga of the Local, as set forth above. Apparently 
having discovered that she was under subpoena Biga 
asked Kreil if she proposed to testify against Respondents. 
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When Kreil replied in the affirmative, Biga stated, “the 
people are going to make it pretty tough for you if we 
win. I hope you testify the right way. ” I find that Biga’s 
statement constituted a threat and was therefore violative 
of Kreil’s right to testify and refrain from assisting a 
labor organization. 8 

On January 28, as previously found, Shop Chairman 
Metzger parked his automobile in the only driveway 
leading into the plant at approximately 11:30 p.m., and 
proceeded to direct the first shift employees, as they 
reported for work, to the location where a union meeting 
was to be held. As a result, the shift was absent for the 
entire shift period from midnight to 8 a.m. The plant 
entrance at the gate opening is slightly over 19 feet in 
width, clearly wide enough for two automobiles to pass. 

According to the credited testimony of Foreman Robert 
Vath, he approached the driveway at approximately 11:40 
p.m. and saw Metzger’s automobile parked so as to prevent 
the passage of any other automobile. The vehicle faced 
the street at an angle and was resting diagonally across 
the gate entrance; it was so situated as to leave less than 
a car width in space on either side. Metzger’s car remained 
there for 4 or 5 minutes at which time he moved it in 
order to permit Vath to drive in. Metzger then backed 
his car into the same position across the driveway. Rank- 
and-file employees were in the vicinity at the time and, 
according to Vath, cars on both sides of the entrance were 
respectively unable to leave or enter the plant parking area. 
That Metzger’s purpose was to procure the attendance of 
the first shift of employees at a union meeting 
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and their corresponding absence from work has been found 
hereinabove; he was assisted in this by Steward Zacek. 

8 Although Biga exerted similar pressure on another witness, Hammer- 
schmidt, his language in that instance contained no threat and I base no 
adverse finding thereon. 
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I credit Vath’s testimony herein and discredit Metzger’s 
testimony that he parked his automobile so as to leave 
room for other cars to pass. The unreliability of his 
testimony, previously detailed, need not be repeated. I 
find that the foregoing conduct also constitutes restraint 
and coercion. United Mine Workers of America, 103 
NLRB No. 134, and Smith Cabinet Manufacturing Co., 
81 NLRB 886. 

The General Counsel also argues with considerable logic 
for a finding herein that Respondents’ conduct hereinabove 
found to be violative of Section 8 (b) (3) of the Act, save 
for the conduct directed at the stevedores, is also violative 
of Section 8 (b) (1) (A) of the Act in that the employees 
of the company have been restrained and coerced in the 
exercise of the rights guaranteed by Section 7 of the Act. 
As he recognizes, the Board has held that peaceable strike 
action by a labor organization to obtain an unlawful closed 
shop agreement is not violative of Section 8 (b) (1) (A) of 
the Act. Amalgamated Meat Cutters, 81 NLRB 1052. But 
he argues, and I agree, that an intrinsic distinction may be 
made between that case and its supporting line of authority 
and, on the other hand, the present case where the crux 
of the matter is the tactics and means utilized by Respond¬ 
ents rather than solely the illegal objective to be obtained 
thereby. 

If the Board finds the picketing of an employer’s prem¬ 
ises so as to block ingress and egress violative of the Act, 
in that it restrains and coerces employees who wish to 
work in the face of strike action, and as a result are unable 
to, then the slowdowns, short walkouts, and extensions 
of rest periods engaged in herein similarly restrained and 
coerced those employees at the Company who desired to 
work. In the present case there is evidence that other 
employees were desirous of working on those occasions 
and it follows, viewing this matter realistically and not 
in an overly legalistic sense, that they were just as effec¬ 
tively prevented from working as in the mass picketing 
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situation, and, moreover, by Respondent’s physical tactics? 

These unprotected and unlawful activities by Respond¬ 
ent have in fact compelled other employees, by their very 
tactics, and in a very direct sense, to forego their right to 
refrain from engaging in concerted activities. It is obvious 
that the attempts of Respondents to interfere with and 
shut down production were just as directly aimed at those 
employees who did not support the unlawful activities 
being carried on. Here, unlike the Amalgamated Meat 
Cutters decision, supra , and subsequent decisions, we are 
not confronted with the claim that the prime objective of 
the conduct under consideration was the protection of the 
interests of the members of Respondents. In this respect, 
see the language in Capitol Service Co. v. N.L.R.B., — F. 
2d — (C.A. 9) 32 LRRM 2280, decided May 12, 1953. I 
find therefore that the above specified conduct by Respond¬ 
ents constitutes restraint and coercion of employees and 
is therefore violative of Section 8 (b) (1) (A) of the Act. 

IV. The effect of the unfair labor practices 
upon commerce 

The activities of Respondents set forth in Section III 
above, occurring in connection with the business operations 
of the Company, set 
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forth in Section I above, have a close, intimate, and sub¬ 
stantial relation to trade, traffic, and commerce among the 
several States, and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 

V. The remedy 

It has been found that Respondents, by engaging in 
various types of unprotected activity, in a context of col¬ 
lective bargaining, have refused to bargain in good faith 

»I do not rely herein on the refusal to work special hours or overtime 
or on the conduct directed at stevedores and do not pass thereon. 
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with the Company. It has further been found that by such 
conduct, as well as by other independent conduct, Respond¬ 
ents have restrained and coerced employees in the exercise 
of the rights guaranteed under Section 7 of the Act. It 
is noteworthy herein, in fashioning a remedy, that even 
while the present hearing was in progress, a walkout similar 
to those described hereinabove took place and there is no 
evidence of any disavowal of responsibility for same by 
Respondents. 

I shall therefore recommend that Respondents cease and 
desist from engaging in the foregoing unlawful conduct 
and from in any manner restraining and coercing employees 
of the Company in the exercise of the rights guaranteed 
by the Act, and that Respondents also take certain affirma¬ 
tive action designed to effectuate the policies of the Act. 

Upon the basis of the above findings of fact and upon 
the entire record in the case I make the following: 

Conclusions of Law 

1. Textile Workers of America, CIO, and Local 1172, 
Textile Workers of America, CIO, are labor organizations 
within the meaning of Section 2 (5) of the Act. 

2. By refusing to work overtime, refusing to work special 
hours, extending rest periods, engaging in slowdowns, en¬ 
gaging in walkouts or partial strikes for portions of shifts 
or for entire shifts, and by inducing employees of other 
concerns not to perform work for the Company, at a 
time when contract negotiations were being carried on 
with the Company, Respondents, their representatives, 
officers, and agents including Earl McGrew, Frank M. 
Metzger, Anton Dvorscak and Frank Turk have engaged 
in, and are engaging in, unfair labor practices within the 
meaning of Section 8 (b) (3) and 8 (b) (1) (a) of the Act. 

3. By threatening employees with reprisals for working 
overtime and giving testimony in this proceeding, and by 
blocking ingress and egress to and from the plant, Re- 
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spondents, their representatives, officers and agents have 
engaged in, and are engaging in unfair labor practices 
within the meaning of Section 8 (b) (1) (A) of the Act. 

4. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 

Recommendations 

Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in the case, 
I recommend that Respondents, Textile Workers Union 
of America, CIO, and Local 1172, Textile Workers of 
America, CIO, their successors, assigns, officers, representa¬ 
tives and agents, including Earl McGrew, Frank M. 
Metzger, Anton Dvorscak and Frank Turk shall: 
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1. Cease and desist from: 

(a) Refusing to bargain collectively with the Company, 
by engaging in slowdowns and unauthorized extensions of 
rest periods; by engaging in walkouts or partial strikes 
for portions of shifts or entire shifts; by inducing employ¬ 
ees of other concerns not to perform work for the Company; 
by refusing to work special hours or overtime; or by 
engaging in any similar or related conduct in derogation 
of the statutory duty to bargain, this order being condi¬ 
tioned upon Respondents remaining the representative of 
the employees in the unit herein found to be appropriate, 
subject to the provisions of Section 9 (a) and (c) of the 
Act. 10 

(b) Threatening employees of the Company with re¬ 
prisals for working overtime and for giving testimony 

io See National Maritime Union, 78 NLRB 971. It is further to be noted 
that the foregoing recommended order, based upon conduct taking place in 
a context of contract negotiations, is not to be construed as a restraint upon 
the right to engage in a strike or concerted activity in a manner and for 
an objective protected by Section 7 of the Act. 
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in a proceeding before the Board, and by blocking plant 
entrances so as to prevent ingress and egress by employees. 

(c) In any other manner restraining or coercing the 
employees of Personal Products Corporation in the exer¬ 
cise of the right to refrain from engaging in any of the 
activities guaranteed by Section 7 of the Act, except to 
the extent that such right may be affected by an agreement 
requiring membership in a labor organization as author¬ 
ized in Section 8 (a) (3) of the Act. 

2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 

(a) Upon request bargain collectively with Personal 
Products Corporation so long as Respondents remain the 
representative of the employees in the unit found above 
to be appropriate, subject to the provisions of 9 (a) and (c) 
of the Act. 

(b) Post in conspicuous places at their respective busi¬ 
ness offices and meeting halls and on the bulletin boards of 
the Company, the latter willing, including all places where 
notices to members and employees are customarily posted, 
copies of the notice attached hereto as Appendix A. Copies 
of said notice, to be furnished by the Regional Director 
for the Thirteenth Region, shall, after being duly signed 
by Respondents and their designated agents, be posted 
by Respondents immediately upon receipt thereof and 
maintained by them for a period of 60 (sixty) consecutive 
days thereafter. Reasonable steps shall be taken by all 
Respondents and their agents to insure that said notices 
are not altered, defaced or covered by any other material. 

(c) Notify the Regional Director for the Thirteenth 
Region in writing within 20 (twenty) days from the date 
of receipt of this Intermediate Report and Recommended 
Order what steps Respondents have taken to comply 
herewith. 
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It is recommended that unless, within 20 (twenty) days 
from the date of receipt of this Intermediate Report and 
Recommended Order, Respondents notify the aforesaid 
Regional Director in writing that they 
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will comply with the foregoing recommendations, the Na¬ 
tional Labor Relations Board issue an order requiring 
them to take the aforesaid action. 

Dated this 6th day of October 1953. 

Martin S. Bennett 
Martin S. Bennett 
Trial Examiner 
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Appendix A 

NOTICE 

To All Members of Textile Workers Union of America, 
CIO, and Local 1172, Textile Workers Union of 
Ajvierica, CIO, and to All Employees of 
Personal Products Corporation 

Pursuant To 

The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify you that: 

We Will Not refuse to bargain collectively with 
Personal Products Corporation, for the bargaining 
unit described below, by engaging in slowdowns and 
unauthorized extensions of rest periods; by engaging 
in walkouts or partial strikes for portions of shifts 
or entire shifts; by inducing employees of other con¬ 
cerns not to perform work for the Company; by refus- 
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ing to work special hours or overtime; or by engaging 
in any similar or related conduct in derogation of the 
statutory duty to bargain. The bargaining unit is: 

All production and maintenance employees excluding 
guards, inspectors, and office, clerical, and super¬ 
visory employees. 

We Well Not threaten employees of Personal Prod¬ 
ucts Corporation with reprisals for working overtime. 

We Well Not threaten employees of Personal Prod¬ 
ucts Corporation with reprisals for giving testimony 
in a proceeding before the National Labor Relations 
Board. 

We Well Not block plant entrances so as to block 
ingress and egress of employees. 

We Will Not in any other manner restrain or coerce 
the employees of Personal Products Corporation in 
the exercise of the right to refrain from engaging in 
any of the activities guaranteed by Section 7 of the 
National Labor Relations Act, except to the extent 
that such right may be affected by an agreement re¬ 
quiring membership in a labor organization, as author¬ 
ized in Section 8 (a) (3) of the Act. 

Textile Workers Union of America, CIO 
(Labor Organization) 

By . 

(Agent or representative) (Title) 

Local 1172, Textile Workers Union of 
America, CIO 

By . 


(Agent or representative) 


(Title) 
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Earl McGrew 


Frank R. Metzger 


Anton Dvorscak 


Frank Turk 


Dated. 

This notice must remain posted for 60 consecutive days 
from the date hereof, and must not be altered, defaced, or 
covered by any other material. 

• ••#•••••• 
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Decision and Order 

On October 6, 1953, Trial Examiner Martin S. Bennett 
issued his Intermediate Report in this proceeding, finding 
that the Respondents had engaged in and were engaging in 
certain unfair labor practices, in violation of Sections 8 
(b) (A) and 8 (b) (3), and recommending that they cease 
and desist therefrom and take certain affirmative action, 
as set forth in the copy of the Intermediate Report at¬ 
tached hereto. Thereafter, the Respondents filed exceptions 
to the Intermediate Report. The Respondents, the charg¬ 
ing party, and the CIO, which had been granted permission 
to file a brief as amicus curiae , filed briefs in support of 
their contentions. On January 19,1954, the Board granted 
the Respondents’ request for oral argument, which it heard 
on February 23, 1954. 

The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
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was committed. The rulings are hereby affirmed. 1 The 
Board has considered the Intermediate 

(1759) 

Report, the exceptions and briefs, the oral argument, and 
the entire record in the case, and hereby adopts the findings, 
conclusions, and recommendations of the Trial Examiner 
with the following modifications: 

1. The Trial Examiner found, and we agree, that TWTJA- 
CIO, its Local 1172, and the individual Respondents 2 re- 

i The Respondents contend that they were denied due process by the fol¬ 
lowing rulings, among others: (1) the admission into evidence of the deposi¬ 
tion taken from Dorcie Whisler; (2) the grant of the General Counsel's 
motion orally to amend the complaint during the hearing; (3) the denial of 
their motion for a 10 day adjournment because of this amendment; (4) the 
partial denial of their request for a bill of particulars; and (5) an asserted 
lack of “notice of the legal elements of their alleged guilt," admittedly 
to be “measured by a principle of law as yet unwritten." These conten¬ 
tions are without merit. As to (1), the deposition reveals that the Respond¬ 
ents were permitted to, and did, examine and cross-examine Whisler and 
that the deposition was otherwise taken in compliance with the provisions of 
Sec. 102.30 of the Board’s Rules and Regulations. The Respondents object to 
the deposition primarily because Whisler refused to testify whether he had 
discussed his testimony with counsel. Although the Trial Examiner apparently 
credited Whisler, his testimony is both internally consistent and elsewhere 
corroborated, either in detail testimony or from the logic of the events es¬ 
tablished in the record. Accordingly we find that the Trial Examiner did 
not abuse the discretion given him by Section 102.30 (d) to rule upon the 
admissibility of the deposition. With respect to (2), the amendments dur¬ 
ing the hearing reflected developments subsequent to the issuance of the 
original complaint and did not allege violations of additional provisions of 
the Act. There is no real contention that the Respondents were denied ample 
opportunity to defend or that the additional matters alleged in the com¬ 
plaint were not actually litigated. Accordingly, we find that these amend¬ 
ments were proper. National Union of Marine Cooks and Stewards, etc., 90 
NLRB 1099, at footnote 2. As to (3), the record establishes that the request 
was denied with the understanding that the Respondents might, at the con¬ 
clusion of the General Counsel's case, move for such additional time as they 
required to meet issues newly raised. No request for further time was there¬ 
after made. See International Longshoremen’s and Warehousemen’s Union, 
etc., 90 NLRB 1021, 1032. With regard to (4) and (5), it is clear that the 
complaint specified conduct by which the respondents had allegedly refused 
to bargain in good faith and it sufficiently appears from the record that in 
the course of the hearing the Respondents were fully advised of the nature of 
the General Counsel’s contention. Under these circumstances, we think it is 
not open to the Respondents to challenge the proceeding on the ground that 
they were not sufficiently informed of the nature of their alleged violation. 
See N.L.R.B. v. Express Publishing Company, 312 U.S. 426, 431-432. 

- For the reasons set forth in the Intermediate Report, we adopt the Trial 
Examiner’s findin gs th at the individual Respondents named in the complaint 
were agents of TWUA-CIO and its Local 1172 and that TWUA-CIO had 
constituted its Local 1172 its agent for purposes of collective bargaining, 
making them a joint bargaining agent, separately and jointly liable for 
acts attributable to either of them. 
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fused to bargain collectively in good faith with the Com¬ 
pany in violation of Section 8 (b) (3) of the Act, as 
amended. We adopt the Trial Examiner’s conclusion in 
this regard, without necessarily relying on all of his 
reasoning. 

Section 8 (b) (3) of the Act makes it an unfair labor 
practice for a labor organization or its agents: 

To refuse to bargain collectively with an employer, 
provided it is the representative of his employees 
subject to the provisions of Section 9 (a). 

Section 8 (d) provides that: 

For the purposes of this section, to bargain collectively 
is the performance of the mutual obligation of the 
employer and the representative of the employees to 
meet at reasonable times and confer in good faith with 
respect to wages, hours, and other terms and conditions 
of employment, or the negotiation of an agreement, 
or any question arising thereunder, and the execution 
of a written 
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contract incorporating any agreement reached if re¬ 
quested by either party, but such obligation does not 
compel either party to agree to a proposal or require 
the making of a concession. 



The legislative history of these provisions clearly indi¬ 
cates that it was the purpose of Congress to impose upon 
labor organizations the same duty to bargain in good faith 
which it had imposed upon employers in Section 8 (5) 
of the Wagner Act, and continued in Section 8 (a) (5) 
of the amended Act. 3 Moreover, the standards and tests 
set forth in Section 8 (d), applicable to both employers 
and unions, closely paraphrase those established in deci- 

3 The conference report, for example, referring to the identical provision 
the Senate Bill, states: “This provision of the Senate amendment im¬ 
posed upon labor organizations the same duty to bargain which under Sec¬ 
tion 8 (a) (5) of the Senate amendment was imposed upon employers.” 
House Conf. Kept. No. 510, 80th Cong., 1st Sess., p. 43. 


83 


sions of the Board and the courts in the preceding years, 4 
including the addition of the qualifying epithet: “in good 
faith.” 5 IJnlike the rejected proposed amendments, Sec¬ 
tion 8 (d) does not prescribe a purely objective test of 
what constitutes “good faith” in collective bargaining.® 

Section 101 and 210 of the Act declare it to be a policy 
of the United States to eliminate those obstructions to the 
free flow of commerce occasioned by instability in employ¬ 
ment relations “when they have occurred by encouraging 
the practice and procedure of collective bargaining,” on 

(1761) 

the assumption that “the best interests of employers and 
employees can most satisfactorily be secured by the settle¬ 
ment of issues between employers and employees through 
the processes of conferences and collective bargaining.” 
This policy is clearly neither furthered nor effectuated 
when an employer or a union so exercises its bargaining 
powers as to thwart or impair the bargaining process , 
which requires for its furtherance cooperating in the give 
and take of personal conferences, with a willingness to let 
ultimate decision follow a fair opportunity for presentation 
of opposing views, arguments and positions. 

As part of the basis upon which the Trial Examiner con¬ 
cluded that the Respondents violated 8 (b) (3), he found 

* See cases cited in National Maritime Union of America, etc., 78 NLRB 
971 at 980-982. 

5 International Filter Company, 1 NLRB 489, 498; National Licorice Co. 
v. N.L.R.B., 309 TT.S. 350, at 358, affirming as modified 104 F. 2d 655, en¬ 
forcing as modified 7 NLRB 537. 

« The House Conf. Rcpt. No. 510, 80th Cong. 1st Sess., p. 34, reads: “The 
Senate amendment did not, in the definition section, contain any definition 
of ‘collective bargaining,’ but did contain (sec. 8 (d)) a provision stating 
what collective bargaining was to consist of for the purposes of section 8. 
It was stated as the performance of the mutual obligation of the parties to 
meet at reasonable times and confer in good faith with respect to wages, 
hours, and the other terms and conditions of employment, . . . This mutual 
obligation was not to compel either party to agree to a proposal or require 
the making of any concession. Hence, the Senate amendment, while it did 
not prescribe a purely objective test of what constituted collective bargain¬ 
ing as did the House bill, had to a very substantial extent the same effect 
as the House bill in this regard, since it rejected, as a factor in determining 
good failth, the test of making of a concession and thus prevented the Board 
from determining the merits of the positions of the parties.” 
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that the Respondents decided “to force the employer’s 
hand in the then current negotiations,” not by a strike 
“in the commonly understood sense of the word,” but by 
a series of unprotected harassing tactics: an organized 
refusal to work overtime, an unauthorized extension of 
rest periods from 10 to 15 minutes, the direction of employ¬ 
ees to refuse to work special hours, slowdowns, unan¬ 
nounced walkouts, and inducing employees of a subcon¬ 
tractor not to work for the employer. We find that the 
record supports these findings. 7 The Respondents 
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engaged in these unprotected concerted activities 8 at a 
time when they purported to be conferring in good faith 
with the employer in negotiations. These unprotected 
tactics interfered with production and put strong economic 
pressure on the employer who was thereby disabled from 
making any dependable production plans or delivery com¬ 
mitments. 9 Moreover, the employer was not informed of 

" The Trial Examiner premised his findings of responsibility upon ad¬ 
missions by officers of the local to the personnel director, statements by 
union stewards to supervisors, testimony by employees that they had been 
told the union policy by other supervisors, testimony by employees that 
they had been told the union policy by other employees or by Frank Metzger 
(named as agent for both the TWUA-CIO and its Local 1172) or by tlieir 
union steward, testimony of company officials that they had been told by 
employees that they had been told by union stewards to engage in tactic, in¬ 
volved, testimony of other employees that certain tactics had been suggested 
at union meetings by Earl McGrcw, the international’s representative. Most 
of these findings are dependent upon the Trial Examiner’s resolution of 
credibility. The Respondents, however, admit that the record is replete with 
statements of the sort which the Trial Examiner relied upon in finding 
factual. responsibility but argue that such statements are privileged by Sec¬ 
tion 8 (c). However, considered realistically in their total setting, these 
statements cannot be regarded as expressions of views, arguments, or opin¬ 
ion, nor the dissemination thereof. They were rather what Senator Taft 
called “statements which are acts in themselves or contain direction or in¬ 
structions. These, of course, would be deemed admissions and hence com¬ 
petent under the well-recognized exception to the hearsay rule.” 93 Cong. 
Rec. 7002 (June 13, 1947); cited by the Board in Amalgamated Meat 
Cutters, 81 NLRB 1052, at 1062; 1BEW Local 501, et al., v. N.L.R.B., 341 
U.S. 694, affirming 181 F. 2d 34 (C.A. 2), enforcing 82 NLRB 1028. 

8 See cases cited in the Intermediate Report, p. 27. 

9 This type of disruption is not a coneommitant of a strike; there, after 
the initial surprise of an unannounced walkout, the company knows what 
it has to do and plans accordingly. See Int’l Union, UAW, AFL, Local 232 
v. W.E.B.B., 336 U.S. 245, at 249. 
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any specific demands which these tactics were designed to 
enforce nor what concessions it could make to avoid 
them. 10 We think it clear that such unprotected harassing 
tactics were an abuse of the union’s bargaining powers— 
“irreconcilable with the Act’s requirement of reasoned 
discussion in a background of balanced bargaining relations 
upon which good faith bargaining must rest” 11 —which 
impaired the process of collective bargaining that Congress 
intended not only to encourage but to protect. 12 

Although the employer could legally have resorted to 
self-help by discharging employees for such conduct or by 
retaliating by shutdown, 
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it did not do so. 13 Nor did it refuse to bargain. 14 Instead, 


10 Senator Ellender of the Senate Committee on Labor and Public Wel¬ 
fare, 80th Congress, elaborated in debate on the kind of conduct at which 
Section 8 (b) (3) was aimed. He cited a case in which John L. Lewis would 
not allow the coal-mine operators to see a contract which he demanded they 
sign. He objected to a case in which Mr. Reuther demanded a 30-cent in¬ 
crease, and he would not take “no” for an answer. He concluded these 
illustrations with the statement: 

I say to my colleagues that such action is not collective bargaining. 
In order to remedy this situation, the pending bill provides that both 
parties must bargain in good faith. The bill contains a definition of 
collective bargaining. Under the bill, it means meeting at regular inter¬ 
vals and seeking in good faith to negotiate an agreement. (93 Cong. 
Rec. 4529) 

In view of these statements, we are of the opinion that the failure to com¬ 
municate the purpose of the harassing tactics is, in the context of this case, 
further evidence of the Respondents’ unwillingness to maintain an environ¬ 
ment which would further reasoned negotiations. We note that this citation 
from the legislative history without more suffices to rebut the Respondents’ 
contention that union conduct which has as its objective the completion of 
a legal contract cannot be a refusal to bargain. 

11 The Board so characterized a slowdown during the course of negotia¬ 
tions in Phelps Dodge Copper Products Corporation , 101 NLRB 360 at 368. 

12 The Supreme Court has found that an employer refused to bargain in 
good faith by conduct which merely “impairs the bargaining process.” H. J. 
Heim Company v. N.L.R.B., 311 U.S. 514, affirming 110 F. 2d 843, enforcing 
10 NLRB 963; see also N.L.R.B. v. American National Insurance Company , 
343 U.S. 395, affirming 187 F. 2d 307 (C.A. 5), enforcing as modified 89 
NLRB 185. 

13 Elk Lumber Company, 91 NLRB 333 (discharge for slow down); Inter¬ 
national Shoe Company, 93 NLRB 907 (shutdown occasioned by economic 
effect of intermittent work stoppages; replacement of participants). 

14 Phelps Dodge Copper Products Corporation, supra (refusal during slow¬ 
down justified). 
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it sought a much less drastic remedy by filing the present 
charge, requesting the Board to investigate and adjudge 
the Respondents’ conduct under the federal act. 15 The 
Respondents and the CIO contend that the Supreme Court 
holding in Int’l Union , UAW, AFL , Local 232 v. W. E. R. B., 
336 U. S. 245 (1949), reh. den., 336 U. S. 970, clearly 
indicates that “policing of such conduct is left wholly 
to the states” and that “the conduct here described is not 
forbidden by this [federal] Act and no proceeding is 
authorized by which the Federal Board may deal with it 
in any manner. ” In that case, the Supreme Court sustained 
the jurisdiction of a state to prohibit recurrent or inter¬ 
mittent unannounced stoppages of work to win unstated 
ends, during the course of negotiations. In conclusion, 
the Court stated (336 U. S. at 254): 

There is no existing or possible conflict or overlapping 
between the authority of the Federal and State Boards, 
because the Federal Board has no authority either to 
investigate, approve or forbid the union conduct in 
question. This conduct is governable by the state or 
it is entirely ungovernable. 

Without regard to whether this language should be char¬ 
acterized as dictum , as the Trial Examiner found to be the 
case, it is clear that the Supreme Court was not there 
concerned with the question whether such conduct may 
constitute evidence of a lack of good faith in bargaining. 
Nor did it thereby promulgate a rule of evidence. As the 
Supreme Court has stated, “good faith” is a question of 
fact to be decided in each case on the totality of the 
relevant evidence. 16 We find that the unprotected harass¬ 
ing tactics employed 

is Although we agree with the general counsel and the charging company 
that recourse to the Board as an alternative to self-help is less detrimental 
to either the union’s bargaining position or to the union’s representative 
status, we do not consider this factor relevant to a determination of the 
propriety of any Board order. 

16 N.L.B.B. v. American National Insurance Company, 343 U.S. 395. 402- 
3; Singer Manufacturing Company v. N.LJZ.B. 119 F. 2d 131, 134 (C.A. 7), 
enforcing as modified 24 NLBB 444, cert, denied 313 U.S. 595, rehearing 
denied 314 US 705. 
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herein are evidence that the Respondents failed to bargain 
collectively in good faith. Accordingly, we perceive no 
conflict between the Supreme Court’s decision in that case 
and our holding herein. 17 

2. The Trial Examiner found that the Respondents 
violated 8 (b) (1) (A) in the following conduct: 

a. The Threat by Local Secretary Turk on February 19 
to employee Menken, who had arranged to work over¬ 
time and wished to do so, that he had better not work 
any overtime if he knew what was good for him. 

b. The threat by Steward Kaslofski, the same day, to 
employee Menken, that he had better punch out when 
his 8 hours were up or he’d be sorry. 

c. The threat by Local Vice-president Wirtschoreck on 
July 1, to employee Dorcie Whisler, who intended 
to honor a subpoena to take his deposition, that he was 
foolish for going down there, was sticking his neck 
out and might get hurt. 

d. The threat by Local Secretary-Treasurer Biga in July 
to employee Adeline Kreil, who intended to honor a 
subpoena to testify at the hearing herein, that people 
would make it pretty tough for her if they won and 
that he hoped she would testify the right way. 

e. The blocking of ingress by cars into the plant by 
Shop Chairman Metzger who parked his car in the only 
drive-way leading into the plant on January 28 in 
such a manner that other cars could not pass, that 
he might direct employees to the location of the union 
meeting to be held during the shift for which they 
were reporting. 

f. Certain of the conduct which he found violative of 
Section 8 (b) (3), i.e. the slowdowns, the walkouts and 
the extension of rest periods. 

Section 8 (b) (1) (A) makes it an unfair labor practice 
for a labor organization or its agents to restrain or coerce 

17 However, wc refer the Respondents to that case for the Supreme Court's 
rejection of various constitutional arguments now addressed to us. 
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employees in the exercise of the rights guaranteed in Sec¬ 
tion 7, namely, to engage in or refrain from “any or all” 
concerted activities for the purpose of collective bargaining 
or other mutual aid or protection.” 

(1765) 

The Respondents argue that a union does not violate the 
Act by coercing employees into engaging in unprotected 
concerted activities, such as the refusal to work overtime, 
because such concerted activities are not within the purview 
of Section 7. As Section 7 guarantees the employees the 
right to refrain from assisting labor organizations and to 
refrain from “any or all of such activities,” we find this 
contention without merit. The fact that the concerted 
activities were unprotected is irrelevant in view of the 
statutory proscription against a union’s using certain 
means to compel employees to assist it by engaging in 
any conduct. We therefore adopt the Trial Examiner’s 
findings a and b. 

The Respondents contend that Section 7 does not guaran¬ 
tee employees the right to testify at Board hearings, and 
that threats to dissuade employees from testifying are 
therefore outside the purview of 8 (b) (1) (A). We think 
it clear that participation in proceedings before the Board, 
whether in support of or in opposition to the position of 
a participating labor organization, is a right of employees 
to be exercised for mutual aid, without coercion or re¬ 
straint. 18 Accordingly, we adopt the Trial Examiner’s 
findings c and d. 

In view of the Respondents other 8 (b) (1) conduct 
herein, we find no merit in their contention that the 
Metzger car episode is too isolated to be found violative 
of the Act, or to warrant the issuance of a remedial order. 

In connection with finding f, the Trial Examiner stated 

18 Contrary to the Respondents * contention, the Board has found similar 
conduct by an employer to be an independent violation of 8 (1). Sanco Piece 
Dye Worics, Inc., 38 NLRB 690, at 726. 
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that there was an ‘ 1 intrinsic distinction” between peaceable 
strike action by a labor organization to obtain an unlawful 
closed shop, which the Board has found violative of 8 (b) 
(3) but not 8 (b) (1) (A) and the supporting 
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authority, and the present case ‘‘where the crux of the 
matter is the tactics and means utilized by Respondents.” 
The Respondents assume, arguendo, that compelling em¬ 
ployees to engage in slowdowns, walkouts and extensions 
of rest periods might be violative of the Act but emphasize 
that the proscription in 8 (b) (1) (A) is against violence 
or threat of violence which are not involved in employee 
compliance with union requests that they engage in such 
conduct. Under these circumstances, they argue that the 
Trial Examiner’s finding is purely derivative, although 
the Board has specifically rejected a derivative finding in 
relation to 8 (b) (3) violations. 19 As the 8 (b) (1) (A) 
violations which we have found warrant the issuance of 
the same remedial order which we would direct were we 
to find additional violations of 8 (b) (1) (A), we find it 
unnecessary to pass upon this contention. Accordingly, 
we do not pass upon the validity of the Trial Examiner’s 
finding f. 


Order 

Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that the 
Respondents, Textile Workers Union of America, and 
Local 1172, Textile Workers of America, CIO, their suc¬ 
cessors, assigns, officers, representatives and agents, includ¬ 
ing Earl McGrew, Frank M. Metzger, Anton Dvorscak and 
Frank Turk shall: 


19 See National Maritime Union, 78 NLRB 971. 
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1. Cease and desist from: 

(a) Refusing to bargain collectively in good faith with 
the Company, by engaging in slowdowns and unauthorized 
extensions of rest periods; by engaging in walkouts or 
partial strikes for portions of shifts or entire shifts; by 
inducing employees of other concerns not to perform work 
for the Company; by refusing to work special hours or 
overtime; 
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or by engaging in any similar or related conduct in deroga¬ 
tion of the statutory duty to bargain, in this order being 
conditioned upon Respondents remaining the representa¬ 
tive of the employees in the unit herein found to be appro¬ 
priate, subject to the provisions of Section 9 (a) and (c) 
of the Act. 

(b) Threatening employees of the Company with re¬ 
prisals for working overtime and for giving testimony in 
a proceeding before the Board, and by blocking plant 
entrances so as to prevent ingress and egress by employees. 

(c) In any other manner restraining or coercing the 
employees of Personal Products Corporation in the exer¬ 
cise of the right to refrain from engaging in any of the 
activities guaranteed by Section 7 of the Act, except to the 
extent that such right may be affected by an agreement 
requiring membership in a labor organization as author¬ 
ized in Section 8 (a) (3) of the Act. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request bargain collectively with Personal 
Products Corporation so long as Respondents remain the 
representative of the employees in the unit found above 
to be appropriate, subject to the provisions of 9 (a) and 
(c) of the Act. 
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(b) Post in conspicuous places at their respective busi¬ 
ness offices and meeting balls and on the bulletin boards of 
the Company, the latter willing, including all places where 
notices to members and employees are customarily posted, 
copies of the notice attached to the Intermediate Report 
as Appendix A. 20 Copies of said notice, to be 
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furnished by the Regional Director for the Thirteenth 
Region, shall, after being duly signed by Respondents and 
their designated agents, be posted by Respondents imme¬ 
diately upon receipt thereafter. Reasonable steps shall 
be taken by all Respondents and their agents to insure that 
said notices are not altered, defaced or covered by any 
other material. 

(c) Notify the Regional Director for the Thirteenth 
Region in writing with ten (10) days for the date of this 
Order what steps Respondents have taken to comply 
herewith. 

Dated, Washington, D. C., May 5,1954. 


Guy Farmer, Chairman 
Abe Murdock, Member 
Ivar H. Peterson, Member 
Philip Ray Rodgers, Member 
(Seal) National Labor Relations Board 


20 This notice shall be amended by substituting for the words ‘ ‘ The Rec¬ 
ommendations or A Trial Examiner," the words “A Decision and 
Order." In the event this order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words “Pursuant to A 
Decision and Order" the words “Pursuant to A Decree or the United 
States Court or Appeals, Enporcino an Order." 
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COUNTEBSTATEMENT OF QUESTIONS PRESENTED 

The Board accepts the preliminary factual statement con¬ 
tained in the Unions’ Statement of Questions Presented, but 
believes that the only questions presented are as follows: 

1. Whether the Board could properly conclude, after ap¬ 
praising the Unions’ harassing tactics in the light of the back¬ 
ground of the entire course of the negotiations with the 
Company, that the Unions had not bargained collectively with 
the Company in good faith. 

2. Whether, having found that the Unions’ entire course of 
conduct, including their harassing tactics, evidenced bad faith 
bargaining on the part of the Unions, the Board could require 
the Unions to cease and desist from refusing to bargain collec¬ 
tively in good faith by engaging in the various harassing tactics 
which the Board found in part evidenced the Unions’ bad faith 
bargaining. 
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3Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12248 

Textile Workers Union of America, CIO, and Its Agents 
Earl McGrew and Frank R. Metzger, and Local 1172, 
Textile Workers of America, CIO, and Its Agents Frank 
R. Metzger, Anton Dvorscak, and Frank Turk, peti¬ 
tioners 

v. 

National Labor Relations Board, respondent 


ON PETITION TO REVIEW AND SET ASIDE AND ON CROSS-PETITION 
FOR ENFORCEMENT OF AN ORDER OF TEE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OP THE CASE 

This case is before the Court upon the petition of Textile 
Workers Union of America, CIO (hereinafter called 
T. W. U. A.), and its agents, Earl McGrew and Frank R. Metz¬ 
ger, and Local 1172, T. W. U. A. (hereinafter called Local 1172), 
and its agents Frank R. Metzger, Anton Dvorscak and Frank 
Turk. Petitioners seek to review and set aside an order of the 
National Labor Relations Board issued on May 5,1954, against 
petitioners (R. 1710, 1766-1768) 1 pursuant to Section 10 (c) 

1 Pursuant to the order of the Court, Issued on January 4, 1955, whereby 
the parties were granted permission to file the Joint appendix after the date 
for filing petitioners’ reply brief, references herein are to pages of the 
certified record, designated “R.,” instead of to the pages of the printed 
appendix. Wherever, in a series of record references, a semicolon appears, 
references preceding the semicolon are to the Board’s findings; those follow¬ 
ing are to the supporting evidence. 
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of the National Labor Relations Act, as amended (61 Stat. 136, 
29 U. S. C., Secs. 151 et seq.). In its answer to the petition the 
Board has requested that its order be enforced. The findings 
of fact, conclusions of law, and order of the Board (R. 1675- 
1710,1758-1768) are reported at 108 N. L. R. B. No. 109. This 
Court has jurisdiction under Section 10 (e) and (f) of the Act. 

I. The Board’s findings of fact 

In summary, the Board found, insofar as is material to this 
review 2 that during the course of negotiations with Personal 
Products Corporation (hereinafter referred to as the Com¬ 
pany), instead of bargaining collectively in good faith, 
T. W. U. A. and Local 1172 (hereinafter referred to as the 
Unions) sought to force the Company to sign a contract on 
their terms by engaging in “a series of unprotected harassing 
tactics,” including unannounced walkouts, an organized refusal 
to work overtime, slowdowns, unauthorized extension of rest 
periods, directing the employees not to work special hours and 
inducing employees of a subcontractor not to work for the 
Company. The Board concluded that the Unions’ conduct 
breached their obligations under Section 8 (d) of the Act to 
bargain collectively in good faith, and that they thereby vio¬ 
lated Section 8 (b) (3). 

A. The bargaining negotiations between the Company and the employees’ 
representatives, T. W. U. A, CIO, and its Local 1172 

1. Background 

Following the usual representation proceedings before the 
Board, T. W. U. A. was certified on February 12, 1951, as the 
exclusive bargaining representative of the production and 
maintenance employees at the Company’s Chicago, Illinois, 
plant (R. 1677,1679,1681-1682 ; 38, 63-64, 1329-1330,1367).* 

* The Board further found that the Unions violated Section 8 (b) (1) (A.) 
of the Act by threatening the employees with bodily harm in the event they 
worked overtime or testified at the hearing before the Board, and by barring 
ingress to the plant. There is no issue before the Court regarding these 
findings since the Unions no longer contest either the substantiality of the 
•supporting evidence or the underlying legal principles. ., 

•Case No. 13-RC-1723 (R. 1677; 1206-1207). Until December 1950, when 
the employees affiliated with T. W. U. A., they were represented by an 
independent labor organisation (R. 1677,1679; 418). ./ 
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In that month T. W. U. A. issued a charter to Local 1172 whose 
jurisdiction was confined to the employees of the Company at 
the Chicago plant (R. 1677,1678,1679 ; 422, 785,1632). Nev¬ 
ertheless, T. W. U. A. continued largely to manage the outside 
affairs of Local 1172, for, although the local had the usual offi¬ 
cers, it had no full-time representative or business agent, and 
operated under its charter without a constitution or by-laws 
(R. 1677,1679-1680; 169,227-229,423). 

In the succeeding months, officials of the Company fre¬ 
quently met with officers of T. W. U. A. and Local 1172 for the 
purpose of concluding a collective bargaining agreement (R. 
1677, 1679 ; 419, 947-948). Notwithstanding the protests of 
the Company, almost every week while these negotiations were 
in progress, Local 1172 held meetings during regular working 
hours, causing intermittent walkouts similar to those which 
attended the succeeding bargaining negotiations (R. 1679, 
1698; 419-420, 424, 1204-1207, 1209). 4 Finally, on June 23, 
1951, the parties agreed to the terms of a collective bargaining 
contract, which was signed by International Representative 
Earl McGrew on behalf of T. W. U. A. and by five officers of 
Local 1172, including President Frank R. Metzger and Secre¬ 
tary Frank Turk, on behalf of the "Local Union Bargaining 
Committee” (R. 1677-1679; 62, 114-115, 120, 340-341, 947- 
949,1285, 1510). 

The contract, which took effect upon execution, was to con¬ 
tinue until October 15, 1951, and from year to year thereafter, 
in the absence of written notice by either party (R. 1677-1678; 
64, 1509-1510). Lacking such timely notice, the contract au¬ 
tomatically renewed itself for a 1-year period, until October 15,. 

4 Between February 28 and June 2, 1851, on the occasions when Local 
1172 held membership meetings during regular working hours, the Company 
sent telegrams to International Representative Earl McGrew (one each on 
February 28, March 7, 16 and 27, April 23 and 28, and June 1 and 2, and 
two each on March 6, 17, April 13, 21 and 30) reminding McGrew of the 
terms of the contract between the Company and employees’ previous bar¬ 
gaining agent, and asking that the employees be notified that the work 
stoppage was not authorized by T. W. U. A. (R. 1204-1206, 1207, 1209). 
Thus, for example, the telegram of April 28, 1951 stated: “We hereby call 
on you under Article 13, Section C of our contract, to notify each of your 
members that the work stoppage which occurred today at 12:11 p, m., is* 
unauthorized and not approved by your union" (R. 1205-1206). 
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1952 (R. 1678 ; 64,342-343). After due notice apparently was 
given to prevent a renewal of the agreement beyond October 
15,1952, the Unions rejected the Company’s suggestion to con¬ 
tinue the contract, on an interim basis, pending the execution 
of a new collective bargaining agreement (R. 1678; 64-65,948). 

2. The bargaining negotiations from September 1952 through June 1952 

Hie negotiations for a new collective bargaining agreement 
began with a preliminary meeting on September 30,1952, con¬ 
tinued for a period of 9 months, during which over 20 meetings 
were held, and ended on June 30, 1953, with the parties in 
virtually complete disagreement over the terms of a new con¬ 
tract (R. 1678, 1682, 1693 ; 38-39, 66-68, 145-148, 84^-845, 
948, 950, 1301-1302). At these negotiations, the Company 
was represented by Edward W. Jochim, general manager of the 
Company’s Chicago, Illinois, plant, by Mauro Checchio, its 
personnel director, and by its attorney (R. 1678, n. 2, 1692- 
1693; 60, 154, 198, 232, 844, 948-949). The employees were 
represented by International Representative Earl McGrew, by 
Frank Metzger who occupied positions both with T. W. U. A. 
and with Local 1172, 5 and by officers of Local 1172, including 
Anthony Dvorscak who succeeded Metzger as president in 
December 1951, Stanley Wirtschoreck, vice-president, Frank 
Turk, secretary, John Biga, recording secretary, and Arnold 
Kaslofski, shop steward (R. 1678, 1679-1680, 1692-1693; 
66-67,121,125,145-147, 152,157-158, 227-228, 231, 343, 348, 
350, 949,1012-1014) .• 

•At the end of 1951, Metzger left the employ of the Company to become 
an international representative of T. W. U. A., where he remained until 
December 1952 (R. 16580, 1685, 1690; 107, 116-119, 338-339, 340). Metzger 
then returned to the Company early in January 1953 and became shop 
chairman of Local 1172 (R. 1080,1685,1690,1708; 107-108, 339-342, 393-398, 
407, 675-680, 1252, 1272, 1631). In February Metzger was, as described 
below (p. 7,14), suspended for his poor production record and, late in March 
1953, officially resumed his position with T. W. U. A., although he was paid 
his expenses and claimed he was an international representative of 
T. W. D. A. as early as February (R. 1680,1685,1690; 108, 338-339, 384-388, 
882-393, 445-447, 461-462, 1252, 1594). 

* In addition, approximately 30 or 40 employees attended the bargaining 
conferences as observers, although they did not participate in the actual 
negotiations (R. 123-125, 145-147,152-153,157-158). 


At the first full-scale bargaining conference on October 6, 
International Representative McGrew presented a written list 
of 22 “Proposed Changes in Personal Products Contract as of 
October 15, 1952,” which the Unions sought to have incorpo¬ 
rated in the new contract (R. 1678, 1682, 1692; 952-954, 958, 
1301-1302, 1641). Among the 22 changes proposed by the 
union negotiators were demands for substantial wage increases, 
for greater leave benefits, and for various fringe benefits (R. 
1682; 597,952-953,958,1641) . 7 The Company’s computations 
demonstrated that granting even a part of the Unions’ demands 
would cost the Company between 70 and 75 cents per employee 
per hour (R. 958,1306). In the hope of persuading the Unions 
to recede from their demands, therefore, the Company sub¬ 
mitted certain data to the Union officers, showing that the 
wages and fringe benefits received by the Company’s employees 
were greater than, or comparable to, the average received by 
employees in the area and in the textile, paper and nondurable 
goods industries (R. 958-959, 974, 1309-1314). International 
Representative McGrew rejected the relevancy of the Com¬ 
pany’s data, however, declaring that “wages are not set statisti¬ 
cally,” and that “the union feels the factors to be considered 
for establish[ing] wage rates are as follows: Ability to pay and 
the driving force of the bargaining agent” (R. 1311). McGrew 
concluded with the assertion that “Fairness is out and the basic 
question is, does the company need labor and what do they 
want to pay for it” (R. 1311). 

On December 29, as will be more fully shown hereinafter, 
the Unions commenced the harassing tactics aimed at dis¬ 
rupting the Company’s production and bringing about the 

'More particularly, this list of demands included (R. 597, 907-911,1641): 
Wage demands: 5 percent general wage increase, 2-cent plant-wide increase 
for day-work corrections, an adjustment of bad piece-work rates to 50 
percent, paid rest periods, paid clean-up time, Christmas bonus, elimination 
of junior class on incentive work, pay for 8 hours work per shift, automatic 
wage increase based on seniority, increased pay during vacations and a 
guaranteed annual wage at full pay for 52 weeks for all employees having 
3 or more years of service with the Company. Leave benefits: 5 days side 
leave, 3 weeks vacation for employees with 10 or more years seniority with 
the Company, seventh paid holiday, and time off for aU primary and general 
elections. Fringe benefits: Life insurance, medical and hospitalisation 
benefits. 
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Company’s capitulation to the Unions’ bargaining demands. 
The first step was a concerted and plant-wide refusal to work 
overtime (infra, pp. 15-17). This was put in effect on Decem¬ 
ber 29 and officially brought to the Company’s attention on 
that day. The next day the Company offered to accept in 
full the Unions’ demands regarding an automatic wage in¬ 
crease based on length of service, elimination of junior class 
on incentive work, 2-cent average increase for day-work cor¬ 
rections and a seventh paid holiday, and further agreed, with 
some modifications, to the Unions’ demand for a third week’s 
vacation for long-term employees, together with increased pay 
during vacations (R. 1678; 963-967, 1216-1217, 1223, 1236, 
1641. The Union negotiators modified their original 22 de¬ 
mands only to the extent of decreasing the standard for bad 
piece work from 50 to about 35 percent, modifying their de¬ 
mand for time off during elections, and dropping, apparently 
without discussion, the demand for a guaranteed annual wage 
for 52 weeks at full pay (R. 964, 968-969,1641). 

As an added inducement to the Union officers, at the January 
19 conference, the Company offered to make its December 30 
proposal retroactive to October 15 if the offer was accepted by 
the end of the week (R. 1678; 972-974,1236). Although most, 
but not all, of the items of the Company’s proposal were ad¬ 
mittedly acceptable, International Representative McGrew 
nevertheless rejected the offer at the conference, as did the 
membership at the meeting of Local 1172 three days later (R. 
1693; 1236,1306). 8 

Despite the Company’s substantial efforts to narrow the gap 
betw’een the positions of the parties to the negotiations, the 
very next day the Unions intensified their campaign of disrup¬ 
tive tactics. Commencing on January 20, at the instigation of 
the Unions, the employees overstayed their customary 10-min¬ 
ute rest periods by five minutes, disobeying all Company orders 
for them to return to work (infra, pp. 17-18). On January 21, 

‘McGrew subsequently explained, at tbe January 23 bargaining confer¬ 
ence, that even though the Company’s offers were largely satisfactory, the 
vacation proposal would cost the Company less than the vacation provision 
of the last contract (R. 975, 1221-1222). McGrew admittedly had no data, 
either then or at any other time, to substantiate his assertion (R. 1237- 
1239). 
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the first instance of employees refusing to work special hours 
occurred. This was concededly done upon orders from the 
Unions (infra, pp. 18-19). On January 22 the first of a lengthy 
series of union-directed walkouts of entire shifts of employees 
occurred (infra, pp. 10-12). And not long thereafter instruc¬ 
tions were issued by the Unions that the employees were to 
engage in a slowdown (infra, pp. 12-14). 

Concluding that these disruptive tactics were “due to the 
Union’s efforts to put pressure” on the Company in the negotia¬ 
tions, Plant Manager Jochim at the February 2 bargaining con¬ 
ference asked McGrew what he knew about these incidents 
(R. 1680, 1682-1683, 1684-1685 ; 68-70, 203, 911-912, 1035- 
1038). Even though McGrew, together with the officers of 
Local 1172, actively instigated this conduct, and notwithstand¬ 
ing the fact that the previous contract dealt with overtime 
work, reporting hours, strikes, and slowdowns, McGrew replied 
that the slowdown was the employees’ own responsibility hav¬ 
ing nothing to do with the Unions, and that as the question 
“was not a proper point for a negotiating meeting” manage¬ 
ment could take appropriate action (R. 1682-1685,1697-1698; 
69-70, 203, 603-605). McGrew further took the position that 
if Jochim wished to settle the matter he should bring it up out¬ 
side of the bargaining sessions (R. 1682-1683,1684-1685.1697- 
1698 ; 69-70, 203,1035-1038). 

Seeking to regain full and uninterrupted production, the 
Company appealed to the employees directly, urging that out¬ 
standing differences be negotiated at the bargaining table, sent 
written warnings to 5 employees, including Local 1172 Shop 
Chairman Metzger, President Anthony Dvorscak and Shop 
Steward Zacek, to improve production and suspended Metzger 
and another employee whose production failed to improve (R. 
1689, 1695, 1703; 85-86, 91-93, 108-114, 183-193, 341-342, 
384, 651-652, 1213-1214, 1294^1295, 1594-1598, 1629, 1631, 
1635, 165S-1659). When all these efforts proved largely in¬ 
effective, the Company proposed an interim “no strike-no 
lockout” agreement at the February 26 bargaining conference 
in order “to promote and improve the atmosphere of collective 
bargaining negotiations” (R. 1695; 978-980, 1642-1643). 
Under the proposal, the Unions would have been obligated to 
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refrain from instigating or condoning, as well as to take affirma¬ 
tive action to prevent, the disruptive practices, while both 
parties would be required to give at least 7 days’ written notice 
before resorting to a strike or shutdown (R. 979-980, 1242- 
1243, 1642-1643). International Representative McGrew 
characterized the proposal as “ridiculous,” declared that no 
signed document was necessary because his oral assurance was 
sufficient, and that the policy of T. W. U. A. would not permit 
the unions to enter into such an agreement (R. 1242-1247, 
1304, 1639-1640). 8 The Union negotiators refused to agree to 
the Company’s modified proposal which required the Unions 
merely to acknowledge publicly that such practices were not 
authorized by the Unions (R. 1242-1245, 1304-1305, 1636- 
1640). The Unions continued the slowdowns, sudden work 
stoppages and other disruption of production substantially 
unabated throughout the remainder of the negotiations, and, 
on March 6, McGrew wrote Plant Manager Jochim that “be¬ 
cause of your refusal to grant further monetary concessions” 
it was “quite possible that the employees of your plant might 
decide to call a strike against your Company” (R. 1647). 

Toward the end of the negotiations, in June, the Union offi¬ 
cers submitted a revised list of demands, including many of 
the original 22 proposals and some modified or new proposals, 
and also offered to withdraw the demand for a 20-minute paid 
lunch period (R. 100, 907-911, 990-991, 1305-1306,1644). At 
the same time, however, International Representative McGrew 
declared that before an agreement could be concluded the un¬ 
fair labor practice charges filed by the Company several months 
previously would have to be withdrawn (R. 1224, 1302-1304). 


•Despite McGrew’s assertion, the previous contract, which he had nego¬ 
tiated on behalf of T. W. U. A. contained such a provision. Article XV, 
entitled “Strikes & Lockouts’’ provided (R. 1507-1508) : 

“Since this Agreement provides for the orderly and amicable adjustment 
and settlement of any and all disputes, differences, and grievances, there 
should be no resort to strike (which includes stoppages or slow downs of 
work) by the employees nor any lockout by the Company of any employee 
or group of employees. * • * 

“In the event of an unauthorized strike, the Union shall endeavor to 
secure a return of the strikers to work to the end that the dispute may 
then be settled peaceably in accordance with the procedures set up 
herein. * * *" 
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The Company officials on June 15 made still further con¬ 
cessions to meet the Unions’ demands, offering, in addition to 
the vacation proposal, a 3-cent hourly increase for 133 percent 
performance on piecework, a 3-cent plant-wide increase to 
remove inequities, more generous health benefits, a Christmas 
bonus, a 2-hour paid period for elections each year, and elimi¬ 
nation of the merit progression system and of the junior class 
on incentive work (R. 1678, 1682; 997-1001, 1218-1221, 1224, 
1645-1646). Reversing the position they had taken about a 
week earlier, the Union negotiators insisted upon the 20-min¬ 
ute paid lunch period, and declared that the Company’s new 
offer would be presented to the membership of Local 1172 (R. 

997, 1001-1002). Following McGrew’s presentation of the 
Company’s proposals and his discussion of the unfair labor 
practice charges filed by the Company against the Unions, at 
meetings of Local 1172 on June 17 and 24, the membership 
voted to reject the Company’s offer and to go on strike (R. 

1682, 1693; 1002-1006, 1175-1177, 1181-1183, 1241). Mc- 
Grew reported the action of the membership to the Company 
officials at the June 30 bargaining conference after which no 
further bargaining took place (R. 1682, 1693, 1002, 1007). 

B. The Unions’ campaign to disrupt and curtail production in order to 
compel the Company to accede to their bargaining demands 

As previously indicated, throughout most of the prolonged 
negotiations the officers of T. W. U. A. and Local 1172 organ¬ 
ized a campaign to disrupt the manufacturing schedule and 
to curtail the production of the Company for the purpose of 
compelling it to accede to their collective bargaining demands. 
Thus, at a membership meeting of Local 1172 in January, 
International Representative McGrow declared, “by taking 
longer rest periods and not running the machines so steady” 
the employees could “slow up production” and thereby enable 
the unions to “hold out and Mr. Jochim will give in” to their 
demands (R. 1680, 1690-1693, 1698 ; 580, 596-599, 603-605). 
Similarly, during the morning of January 27, Frank Metzger, 
then Local 1172 shop chairman, instructed the first shift em¬ 
ployees “in case [their] machine [should] break down, [they 
should] take [their] time in getting it back into working order 
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again, and by that maybe the Union and the Company could 
come to some agreement a lot sooner than they had been” (R. 
1680, 1689-1690, 1698 ; 343-346, 356, 426-432, 792-794). 

• The timing of the Unions’ campaign was particularly 
harassing to the Company. For although the Company nor¬ 
mally maintained a constant level of production throughout 
the year, utilizing 3 shifts for continuous production, 10 the first 
and third quarters of the year were peak shipping periods, and 
the peak shipping period of December 1952 through March 
1953 was “the best period that [the Company] ever enjoyed. 
Orders were above all previous records”, thus requiring full and 
uninterrupted production to meet the demand for the Com¬ 
pany’s products (R. 1682-1683, 1693, 1699; 93-94, 99). 

1. The unannounced and intermittent walkouts 

Drastically and directly affecting production were the un¬ 
announced and intermittent work stoppages of the employees 
which commenced in January and were instigated by the offi¬ 
cers of T. W. U. A. and Local 1172 under the pretext of holding 
Union meetings (R. 1693-1694, 1697; 76-80, 211-213, 279- 
280, 313, 350-351, 362-366, 432-434, 482-484, 486, 511-513, 
847-848). For example, on January 31, at approximately 
11:30 p. m., Local 1172 Shop Chairman Metzger parked his 
car in the plant driveway, blocking the entrance to the plant 
(R. 1680, 1695, 1705-1706; 302-303, 1253-1254, 1257). As 
the employees of the first shift arrived at the plant, Metzger, 
assisted by Shop Steward Zacek who was similarly engaged, 
directed the employees to the location of the scheduled meeting 
of Local 1172 (R. 1695, 1705-1706; 298-308, 1253, 1273-1274, 
1280-1282). The employees of the first shift performed no 
work that night (R. 1695, 1705; 308-309, 441,1550). On five 
other occasions during this 6-raonth period, at widely varying 
intervals, substantially all the employees failed to perform any 

*The hours of the employees engaged in production are from midnight 
to 8 a. m. for the approximately 35 first shift employees; from 8 a. m. to 
4 p. m. for the approximately 60 second shift employees; and from 4 p. m. 
to midnight for the approximately 37 third shift employees (R. 1682, 1693; 
78, 90-100, 240-241, 716-718). 
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work during their respective shifts (R. 1694; 290, 310, 671, 
1550). 

At still other times, although the employees reported for 
work, they suddenly walked out before the end of the shift. 
Thus, on January 29, after Local 1172 President Dvorscak told 
the second shift employees that Local 1172 would meet in the 
afternoon, 62 employees punched out at 2 p. m. (R. 1695; 77, 
281-283, 1550)." Again, on February 2, shortly after 6 p. m. r 
as International Representative McGrew was leaving the 
cafeteria, where the third shift employees had gathered for 
their scheduled rest period, he turned to the members of the 
Local 1172 negotiating committee, including Dvorscak, Turk, 
Wirtschoreck, Zacek and Kaslofski, who were also present, and 
said, “Now let me get down to the corner before you let any¬ 
thing happen” (R. 1695-1696, 1698; 216, 434-436, 455-457, 
1047-1048). After the employees returned to work, Shop 
Steward Kaslofski, at about 6: 30 p. m., motioned with his 
hand, walked to the time clock, punched his card and left the 
plant, ignoring Personnel Manager Checchio’s accusation that 
he was causing a walkout (R. 1696, 1698; 213-216, 436, 489- 
490). The third shift employees immediately followed Kas¬ 
lofski, leaving approximately 5 hours before the end of the 
shift (R. 1696, 1698; 213-216, 436-437, 490). Perhaps even 
more harassing to the Company were the two occasions when 
the third shift employees absented themselves twice during 

“ A somewhat similar incident also involving President Dvorscak occurred 
on February 2. On that date, after the second shift employees reported for 
work. Production Superintendent Duffey observed that, because of a prior 
walkout of the third shift employees, the work area needed cleaning before 
operations could begin (R. 1695 ; 437, 439-440, 457, 513-514). Accordingly, 
Duffey issued instructions, by posting a notice on the plant bulletin board, 
and through the foremen, that work would start at about 10 a. m., when 
the area was in operating condition, but that meanwhile the employees 
should wait (R. 1695 ; 437-43S, 458-461, 513-514, 534-535). However, some 
of the employees became restless, spoke of leaving to attend a movie, and 
consulted President Dvorscak (R. 1695 ; 514, 535-536, 539). President 
Dvorscak promptly resolved the issue by announcing, “anybody that wants 
to go home can go home” (R. 1695 ; 514-515). Thereupon these employees 
left (R. 1695 ; 515). The employees who were engaged in cleaning the work 
area after their Job was completed, even though they, too, were scheduled 
for production work that day (R. 1695 ; 438-439,1550). 
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one shift, once on February 9, when they worked from 4 to 
6 p. m., left from 6 to 9 p. m., returned at 9 p. m., and left at 
11:45 p. m.; and again on June 24, when the employees re¬ 
ported late for work, at 6: 30 p. m., and left at 8 p. m. for the 
remainder of the shift after working only one and one-half 
hours (R. 1694 ; 491^92, 691, 698-699,1550). 

In all, on 26 separate occasions, summarized in the following » 

table, substantially all the employees working on a shift, walked 
out with little or no warning to management, ostensibly for 
the purpose of attending meetings of Local 1172 (R. 1693- 
1694, 1696 ; 74-80, 172, 211-213, 280, 290-291, 309-313, 333- 
337, 350-351, 362-366, 432-434, 486, 491-495, 508-513, 551, 

575-576, 609-610, 689-692, 698-699, 707-708, S47-S48, 1292- # 

1293,1550): 


Date 



Em¬ 

ploy¬ 

ees 

Date 

Shift 

Hours 

Em¬ 

ploy¬ 

ees 

1-22-53. 

2 

1 

63 

5-27-53. 

3 

3 

33 

1-22-53. 

3 

2 

35 

6-11-53. 

2 

2 

61 

1-29-53. 

2 

o 

62 

6-11-53_ 

3 

2 

33 

1-30-53. 


m 

7H 

‘7>* 

5 

33 

6-17-53. 

2 

2 

55 

1-31-53. 

■ 

40 

6-17-53. 

3 

7H 

V/> 

35 

2-2-53. 

■h 

26 l 

6-18-53. 

1 

31 

2-2-53. . 

Hi 

35 

6-24-53 . 

2 

1M 
*6 

55 

2-0-53__ 

Hi 

3 

53 ■ 

6-24-53 . 

.1 

35 

2-9-53. 

Ha 

*2.8 

34! 

6-25-53 . 


2^ 
1 Vi 
7J i 

30 

2-10-53. 

'HI 

3 

28 

7-1-53 . 


57 

4-10-53. 

2 

1.3 

60 

7-1-53 . 


32 

4-10-53. 

3 

2 

37 

7-2-53 . 


(?) 

32 

5-27-53. 

2 

1M 

62 

7-10-53. 

2 


i Maintenance and Shipping and Receiving Department employees worked. 

’ Employees walked out on two occasions. 

* The details of this walkout, wnlch occurred during the hearing before the trial exam¬ 
iner, were not available. 

2. The slowdown in the production and shipping and receiving departments 

During this period, as part of the Unions’ campaign, the pro¬ 
duction department employees, and those employees in the 
shipping and receiving department, engaged in a slowdown to 
restrict plant output. Supplementing the general instructions 
to “slow up production” by “not running the machines so 
steady” and by not repairing the machines promptly, Metzger 
specifically told the employees to continue restricting the out¬ 
put of the machines, explaining, “We have to keep on going like 
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that for an hour and a half to two hours to keep the production 
down” (R. 1689-1690, 1690-1691, 1697, 1698 ; 518, 525-529, 
553, 580, 582). 

In accordance with these instructions, the individual ma¬ 
chine operators, among other things, caused the machines to 
jam by inserting materials improperly, operated the machines 
at less than normal speeds, permitted the rolls feeding the ma¬ 
terials into the machines to become depleted thereby requiring 
the machine to be shut down while a new roll was inserted, and 
failed promptly to replace depleted rolls of materials (R. 1690; 
732-733, 736-738, 759, 803-813, 825-835, 838-840, 861-866, 
892-898). As a result, total production per efficiency hour 12 
declined from a high of over 8,300 units, for the weeks ending 
January 10 and 17, to a low of about 7,500 units during the first 
two weeks of February (R. 1690,1698-1699; 85-86,91-93,183- 
193, 613-616, 754-759, 827-840, 1552-1558, 1562-1563, 1590- 
1593). At the same time, the total number of efficiency hours 
declined from nearly 1,600 for the week of January 10, to only 
slightly in excess of 800 during the first week of February 
(ibid.). The slowdown continued in the production depart¬ 
ment for several more weeks, until the end of March, even 
though the Company appealed to the employees and sent warn¬ 
ings to the employees whose slowdown had been the “most ex¬ 
treme,” among whom were Local 1172 President Dvorscak and 
Shop Steward Zacek (R. 1689; 85-86, 91-93,110-114, 183-193, 
613-616, 754-757, 827-829, 871-872, 893-898, 901, 1213-1214, 
1294-1295, 1552-1598, 1635, 1658-1659). 

Similarly, the shipping and receiving department employees 
were encouraged to curtail their efforts, not only by the general 
instructions of McGrew and Metzger, but also by the urging 
of Frank Turk, Local 1172 secretary, who told Dorcie Whisler, 
senior checker in the department, “take it easy with your work, 
for God sake. The Company don’t give a goddamn about us. 
Slow down and take it easy” (R. 1689; 126-127, 166, 1404). 

u The term “efficiency hour” refers only to time during which the machines 
were in condition for full and efficient operation, thus excluding all the 
time consumed to make major repairs and adjustments, but including time 
consumed for minor adjustments, normally 6 percent or less per day (R. 183, 
723-727. 741-742, 797-79S, 804-805, 814, S35). j 
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Pursuant to these instructions, the employees took longer and 
more frequent rest periods, worked more slowly and less effi¬ 
ciently at their assigned tasks, 15 and talked or smoked after com¬ 
pleting a task, rather than immediately beginning a new job 
(R. 1689 ; 623, 642, 838,1408-1409). The performance of two 
employees, one of whom was Local 1172 Shop Chairman Metz¬ 
ger, became so poor that the Company gave them written 
warnings on February 5, and suspended them the following day 
when they failed to improve (R. 1685; 108-112, 384, 872-875, 
901, 1252, 1272, 1594, 1596). For the department as a whole, 
the standard of performance declined from approximately 120 
percent during the week of January 10 to only 93 percent for 
the first week of February (R. 1698-1699; 188-189, 613, 616, 
1564-1565). 

The situation deteriorated to such an extent that the produc¬ 
tion department was shut down on several occasions for lack 
of raw materials although there were as many as 23 freight 
cars containing the needed raw materials in the plant freight 
yards, where normally there were only 4 or 5 unloaded freight 
cars (R. 1689, 1696; 623-625, 628-629, 840-841.. 878-881, 901- 
902). When the shipping and receiving department employees 
refused to work overtime at the instigation of Shop Steward 
Rasmussen (infra, pp. 15-17), the Company was compelled to 
contract with an outside stevedoring concern to unload the 
freight cars and make the cars available for the shipment of 
finished products (R. 1696; 101-102, 136-137, 216-217, 32S- 
324, 329, 331, 629-630, 643-646, 773, 840-841, 881). The 
stevedores worked on four different occasions, but on the fifth 
occasion, February 14, the stevedores were met by a group of 
Local 1172 officials, including President Dvorscak, Secretary 
Turk, and Shop Stewards Zacek and Kaslofski, in the vicinity 
of the plant (R. 1696; 101-103, 216-221, 224, 234, 324-327, 
329, 384-385, 389, 391, 645-646, 842-844, 881). Local 1172 
Shop Chairman Metzger also approached the stevedores, told 
them that there was a labor dispute at the plant and warned 
that they were apt to run into a picket line (R. 1697; 217- 

“E. g., instead of carrying 2 bales of materials on the truck each trip, 
as was the normal practice, the employees carried only 1 bale at a time, and, 
instead of unloading a number of “skids” at a time, as had been customary, 
they unloaded only 1 (K. 1689; 623, 642, 838). 
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218,223,383-385,389-391). The stevedores forthwith left the 
vicinity of the plant without performing any work, declaring 
"it was not worth working if they were going to get their heads 
smashed or a split lip” (R. 1696-1697; 102-103, 217, 220- 
221,224,324, 326-327). 

The employees continued the slowdown in the shipping and 
receiving department until the end of March, ignoring the 
appeal of Department Superintendent Glenn Cobb who, on 
February 19, urged them to increase their effort so as to avoid 
a further shutdown of the production department (R. 1689, 
1699; 154, 651-652,1409,1565,1629). 

3. The ban on overtime work 

On December 29, having heard rumors that T. W. U. A. and 
Local 1172 were about to impose a prohibition against working 
overtime, Personnel Director Mauro Checchio approached 
Anthony Dvorscak, president of Local 1172, and they were 
immediately joined by Stanley Wirtschoreck, vice-president of 
Local 1172 (R. 1683, 1697 ; 99, 199, 202). After referring to 
the rumors which he had heard, Checchio asked the officers of 
Local 1172 “if the overtime ban * * * was official” (R. 1683; 
199-200, 913). When Dvorscak replied in the affirmative, 
Checchio asked the Union officers to come to his office where 
he informed them that he was asking the question “officially” 
and wanted an “official answer whether or not there was an 
overtime ban” (R. 1683; 199-200, 201-202, 913). The officers 
repeated that there was such a prohibition, and Wirtschoreck 
explained, “The overtime ban is for during the week overtime. 
We will not allow any of the employees to work over eight hours 
a day” (R. 1683; 200-201, 913). 

Thereafter, and until the end of March 1953, various officers 
of Local 1172, and of T. W. U. A. induced, encouraged, and 
even threatened employees working in the different depart¬ 
ments not to work overtime. Thus, in the morning of Jan¬ 
uary 7, Shipping Department Superintendent Glenn Cobb 
posted a notice on the plant bulletin board, announcing that 
“In order to catch up on the unloading of raw materials” desig¬ 
nated employees would have to work overtime on January 7, 
8, and 9, and all three shifts would work on Saturday, January 
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10 (R. 1683; 99-101,154,618-621,1628). Later that morning, 
James Rasmussen, the shop steward for Local 1172 in the ship¬ 
ping and receiving department, informed Cobb that the men 
designated in the notice, including himself, would not work 
overtime (R. 1683; 22S, 619-620). When Cobb asked if he 
was to regard this statement as official notice from the Unions, 
Rasmussen expressed some uncertainty, left to find out, and 
upon his return, declared that his statement constituted “offi¬ 
cial notice” (R. 1683; 620). None of the employees scheduled 
for overtime work on January 7, 8, or 9, actually performed 
any overtime work on these occasions (R. 1683; 620, 643). 14 

In similar vein, various officers of Local 1172 approached 
the employees individually for the purpose of inducing them 
not to accept any overtime work. During the second or third 
week in January, Shop Steward Rasmussen told Dorcie 
Whisler, a senior checker in the shipping and receiving depart¬ 
ment, that “it was union orders no overtime for anyone; that 
[Whisler] would have to get out of there at 4:30,” the end of 
his regular working day (R. 16S3-1684; 126-127,166, 167, 635, 
1401-1402). Notwithstanding his desire to continue working 
overtime work, as he had at least 50 percent of the time in the 
past, Whisler performed virtually no work outside of his regu¬ 
lar working hours after receiving Rasmussen’s orders until 
towards the end of March (R. 1684; 94-95, 97, 621-623, 
631, 796, 1397-1402, 1437-1438, 1441, 1486-1487). Similarly, 
in January, Metzger told Edward Kelley, a machine operator 
who also frequently worked overtime, that there was to be “No 
more overtime” (R. 1684,1685; 927,931, 932-936,1633-1634). 
The following month Shop Steward Kaslofski told Kelley that 

14 A similar incident occurred on January S and 9, when Assistant Pro¬ 
duction Superintendent Nemeth attempted to obtain 14 employees to clean 
up on overtime, on Saturday, January 10 (R. 1683; n. 4; 269-271, 283, 912, 
1196-1197,1600). At first approximately 15 operators agreed to work over¬ 
time, but, after Shop Steward Zacek refused to agree, the employees re¬ 
fused to work on January 10 (R. 1683, n. 4; 270-275, 912, 913, 1196). It 
was then decided to reschedule the cleaning work for the last few hours 
of the first shift that evening, after which both Vice-President Wirtschoreck 
and Shop Steward Zacek informed Superintendent Nemeth that the en> 
ployees would come in on Saturday, January 10 (R. 1683, n. 4; 275-278). 
The latter replied that the work had been rescheduled (R. 1683, n. 4; 278). 
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“The production workers are working seven and a half hours a 
day,” the regular work day, and that Kelley “couldn’t” work 
any longer hours (R. 1685; 936-937, 1203, 1633-1634). 
Thereafter, like Whisler, Kelley, performed little overtime 
work until March 24 (R. 1684, 1685 ; 932, 1203, 1633-1634). 

On still another occasion, February 10, when Arthur Men¬ 
ken, a Union member employed as a clean-up man, began 
working at 2:42 at the request of the second-shift foreman, 
Local 1172 Secretary Frank Turk warned Menken, “better not 
work any overtime if you know what’s good for you” (R. 1685, 
1704-1705 ; 655-657, 660, 662-663, 665-666). Menken re¬ 
sumed his work until Shop Steward Kaslofski approached him 
at approximately 11 p. m. and stated, “Be sure and punch out 
when your eight hours was up,” warning that he should do so 
“if [you] know what was good for [you] or [you would] be 
sorry” (R. 1685, 1704-1705; 657, 666). Menken complied 
forthwith, and punched out at 11: 12 p. m., after the expira¬ 
tion of 8 working hours (R. 1685; 655-65S, 663, 666, 1630). 

4. Unauthorized extension of rest periods 

Concurrently with these other harassing tactics, the em¬ 
ployees extended the two 10-minute rest periods, which the 
Company had permitted for many years, to 15 minutes each 
(R. 1686, 1697; 81, S3, 240, 284-286, 294-295, 441-442, 487, 
515, 670-671). The initial unauthorized extension of rest 
periods occurred on January 20, during the second shift, when 
the employees failed to return from their rest period until 15 
minutes had elapsed (R. 1686; 82-85, 285, 442, 674). Observ¬ 
ing this conduct, Production Superintendent James Duffey 
issued instructions to his foreman specifically forbidding the 
employees to take more than 10-minute rest periods. 

Nevertheless, Shop Steward Anthony Zacek told Adeline 
Kreil, a packer on the second shift, “from now on we are going 
to take fifteen minutes break, we got to have slow up in pro¬ 
duction” (R. 1687; 579). Similarly, on the third shift, Shop 
Steward Kaslofski told Foreman Janacek, “I know’ they [the 
employees on the third shift] are going to take 15-minute break 
periods because I told them to” (R. 1686 ; 287). When Fore 7 
man Janacek protested and, in accordance with Superintendent 
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Duffey’s orders, said that he intended to tell the employees to 
take only 10 minutes for their rest, Kaslofski retorted, “Go 
ahead John. Do your job, but I will just have to recontact 
all the people and advise them to take 15-minute break 
periods” (R. 16S6-16S7; 287-28S). On the first shift, too, 
Shop Steward Hattie Savage, when asked by Foreman Vath, 
declared that the employees intended to follow the example 
of the other shifts (R. 1687 ; 296). 

That night, and continuously for about two months, the em¬ 
ployees persisted in taking unauthorized extended rest periods 
of 15 minutes (R. 1686-1687; 82, 288-289, 295-297, 442-443, 
515, 579). Near the end of March, however, Local 1172 Vice- 
President Wirtschoreck informed one of the production fore¬ 
men that “the work is back to normal and the employees are 
going to take a ten minute relief period” (R. 1687-1688 ; 443, 
667-669,670, 674). About this time, too, Shop Steward Zacek 
approached employee Margaret Hammerschmidt, saying, “We 
are going back to our regular time, ten minutes” (R. 1687; 515). 
The employees ceased overstaying their rest periods thereafter 
(R. 1686, 1687-1688 ; 81, 289, 297, 443, 487, 515). 

S. The refusal of the maintenance department employees to work special 

hours 

In the maintenance department as well, the employees par¬ 
ticipated in the campaign to disrupt production by refusing to 
work special hours on Wednesdays, from noon until 8:30 p. m., 
when the lift trucks were made available for servicing (R. 1688, 
1697 ; 99, 469). Thus, on Wednesday, January 21, electrician 
Earl Roseberry reported at the regular time of 8 a. m., instead 
of at noon, as scheduled (R. 1688; 468). When Foreman Dug- 
dale, in charge of the maintenance department, asked the rea¬ 
son for reporting to work so early, Roseberry replied that he 
had been instructed by Shop Steward Wilbur Whiteside “not 
to work special hours” (R. 1688; 469). Shop Steward White- 
side admitted the truth of Roseberry’s statement, and ex¬ 
plained to Dugdale that he, Whiteside, had received “orders 
from some of the Union officers that they were not supposed to 
work special shifts” (R. 1688; 471-472). 
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Just a week later, Roseberry again reported for work at 
8 a. m., instead of the scheduled noon hour, stating that he 
had been so instructed by Steward Whiteside (R. 1688 ; 474, 
480). Again, Foreman Dugdale demanded of Whiteside the 
reason for his instructions to Roseberry, and protested that 
these instructions would prevent Roseberry from servicing the 
lift trucks (R. 1688 ; 474-475). Steward Whiteside replied 
only, “It was the order of the union officers” (R. 1688 ; 475). 
After conferring with Local President Dvorsack, Whiteside sug¬ 
gested that Foreman Dugdale discuss the matter with Dvor¬ 
sack, but Foreman Dugdale refused, pointing out that White- 
side was the shop steward who had the duty of “representing 
the shop” (R. 1688 ; 475,499). 15 

II. The Board’s conclusions 

The Board, in full agreement with the trial examiner, found 
that at the same time the Unions were purportedly engaged in 
collective bargaining negotiations with the Company, they were 
seeking, by engaging in a series of harassing tactics, to disrupt 
production in an effort to extract a collective bargaining agree¬ 
ment from the Company granting virtually all their demands 
(R. 1677, 1682, 1685, 1689-1690, 1697-1698, 1701-1702, 1759, 
1761-1762, 1763-1764). Such harassing tactics, the Board 
held (R. 1760-1762), were irreconcilable with the duty imposed 
by the Act upon both employers and unions to consider the 
proposals of the other with an open mind and with a willingness 
to let the ultimate decision follow a fair opportunity for pres¬ 
entation of opposing views and arguments. The Board ac¬ 
cordingly concluded that the Unions' harassing tactics, when 
considered against the background of the negotiations simul¬ 
taneously taking place, warranted the conclusion that the 
Unions had breached their obligations under Section 8 (b) (3) 
and (d) of the Act to bargain collectively in good faith with 
the Company (R. 1761-1762, 1763-1764). 

15 Similar incidents occurred on January 20 or 21 involving electrician 
McNamara and mechanics Edwin Scarborough and Mahlon Rhodes when 
they, too, failed to report for special work but reported at their regular time 
of 8:30 a. in. (R. 1GSS-1689; 470-473. 480. 481-482. 498-900). 

332500—55-4 



20 


III. The Board's order 

Insofar as here relevant (supra, p. 2, n. 2), the Board’s 
order requires the Unions, as long as they remain the exclusive 
bargaining representative of the employees, to cease and desist 
from refusing to bargain collectively in good faith with the 
.Company by engaging in the harassing tactics which the Board 
found evidenced, in part, the Unions’ bad faith in the negotia¬ 
tions (R. 1766-1767). Affirmatively, the Board ordered the 
Unions, upon request, to bargain collectively with the Com¬ 
pany so long as the Unions remain the representative of the 
employees, and to post appropriate notices at their offices, 
meeting halls, and bulletin boards of the Company, if the Com¬ 
pany is willing (R. 1767-1768, 1710). 

SUMMARY OF ARGUMENT 

Section S (d) of the Act defines the duty to bargain collec¬ 
tively as the performance of the mutual obligation of both em¬ 
ployers and representatives of employees to confer in good 
faith. It is clear from the language of Section 8 (b) (3) and 
(d) of the Act that Congress intended to impose upon unions 
the same obligation as is imposed on employers to bargain in 
good faith by entering into discussions with an open and fair 
mind, and a sincere purpose to find a basis for agreement. 

The legislative history’ of the Act as amended fully confirms 
this view. The Committee reports and the debates in Congress 
show that Congress believed that certain unions were adopting 
a “take-it-or-leave-it” attitude which was incompatible with 
good faith bargaining and intended Section 8 (b) (3) and (d) 
to remedy this situation. 

The record furnishes substantial support for the Board’s find¬ 
ing that the Unions’ conduct in this case did not measure up 
to the standard of good faith required by the Act. The Unions’ 
approach to the negotiations was one of demanding complete 
surrender on the part of the Company. In these circumstances, 
the Unions’ use of harassing tactics, including sudden and un¬ 
announced walkouts, slowdowns and refusals to work overtime 
and special hours, evidences a complete unwillingness on their 
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part to submit their demands to discussion at the bargaining 
table, where argument, persuasion and the free communica¬ 
tion of views plays the dominant role. Further, the Unions 
refused to inform the Company of the demands the walkouts 
and other harassing tactics were intended to enforce, even 
falsely disclaimed responsibility for instigating these tactics 
and refused to discuss the matter in the negotiations. ^Finally,, 
the Unions sought to impose an illegal condition as a prere¬ 
quisite to the execution of any agreement, namely, that the 
Company withdraw the charges which it had filed with the 
Board. 

The Unions’ contention that the Board’s decision leads to 
“total regulation” of union and employee conduct and, in effect, 
holds unlawful all conduct not protected by Section 7 of the 
Act misconstrues the Board’s decision. The Board in treating 
the Unions’ harassing tactics as evidence of the Unions’ bad 
faith in the negotiations was not holding such tactics per se 
unlawful. 

The Unions’ procedural contention that their harassing tac¬ 
tics cannot be viewed against the background of negotiations 
concurrently taking place at the bargaining table because the 
case was not tried or decided on that basis is not borne out by 
the facts. The complaint raised the issue of the Unions’ lack 
of good faith throughout the negotiations; the issue was liti¬ 
gated at the hearing; and both the Trial Examiner and the 
Board, in passing upon the allegations of the complaint, con¬ 
sidered the Unions’ harassing tactics in the context in which 
they occurred. And it was on the basis of this appraisal that 
the Trial Examiner and the Board concluded that the Unions’ 
conduct did not meet the requirements of Section 8 (b) (3) and 
(d) of the Act. 
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ARGUMENT 
Point I 

The Board properly concluded after appraising the Unions’ 
entire course of conduct in this case, that they had not bar¬ 
gained collectively in good faith with the Company, as 
required by section 8 (b) (3) and (d) of the act 

A. Introduction 

This case presents the question of the nature of the duty to 
bargain collectively imposed upon unions by Section 8 (b) (3) 
and (d) of the Act. The duty has its origin in Section 8 (b) 
(3) which makes it an unfair labor practice for a union which is 
“the representative of an employer’s employees, subject to the 
provisions of section 9 (a),” to “refuse to bargain collectively” 
with the employer. Section 8 (d) defines the duty “to bargain 
collectively” to mean 

* * * the performance of the mutual obligation of 
the employer and the representative of the employees 
to meet at reasonable times and confer in good faith 
with respect to wages, hours, and other terms and condi¬ 
tions of employment, or the negotiation of an agree¬ 
ment * * * 

The Unions, while not disputing that the statute in terms re¬ 
quires representatives of both parties to the negotiations to 
“confer in good faith,” interpret this portion of Section S (d) 
so narrowly as virtually to read out of the statute, insofar as 
unions are concerned, the “good faith” requirement (Br.. pp. 
25-26, 27). Thus the Unions state (Br., p. 25): 

To the extent that specific content was given to Sec¬ 
tion 8 (b) (3) by its proponents, the conduct which was 
intended to be outlawed by the Section seems to have 
been exclusively a union’s refusal to sit down with an 
employer, and explain and negotiate concerning the 
contract which it tendered in collective bargaining. 16 

’‘An alternative statement appears on page 27 of petitioners’ brief, as 
follows: “With respect to the union's duty to bargain collectively, the 
element of undermining or circumvention of the collective process is, of 
course, not present. The duty to bargain imposed by the Act includes, 
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The Board, however, construed Section 8 (b) (3) and (d) as 
imposing upon unions the same duty to bargain in good faith 
as is required of employers under Section 8 (a) (5) and (d) of 
the Act. After considering the Unions’ entire course of con¬ 
duct, including the positions taken by them at the bargaining 
table and their resort to harassing tactics away from the bar¬ 
gaining table, the Board concluded that the Unions had not 
entered into the negotiations with the good faith required by 
the Act, and accordingly that the Unions’ conduct was violative 
of Section 8 (b) (3) of the Act. In the following pages, we 
show under Point I, first, that the Board propertly construed 
Section 8 (b) (3) and (d) of the Act as requiring unions, as 
well as employers, to enter into bargaining negotiations in good 
faith and to make a sincere effort to find a basis for an agree¬ 
ment. Second, we show that on the record of this case as a 
w hole the Board was warranted in concluding that the Unions’ 
conduct did not measure up to the standard of good faith re¬ 
quired by the Act. Finally, under Point II we show T that the 
Unions’ objections to the scope of the Board’s order in this case 
are not well taken. 

B. The* statute imposes upon unions as well as employers the duty to bargain 
collectively in good faith and to make a sincere effort to find a basis for 
agreement 

As shown above, Section 8 (d) of the Act expressly defines 
the duty to bargain collectively as the performance of the 
“mutual obligation” of both the employer and the representa¬ 
tive of the employees to “meet at reasonable times” and to 
“confer in good faith.” Despite the explicit language of the 
statute, the Unions nevertheless contend (Br., pp. 13-28), that 
labor unions are required merely to meet with the employer 
and explain their demands, a duty which the Unions assert 
they fully observed in this case. In support of their position 
the Unions point to the legislative history of both the original 

therefore, only the duty not to. in Senator Hatch’s words, keep mum until 
an employer is financially exhausted. Additionally, perhaps, the duty to 
bargain implies a duty not to ask for illegal provisions in a collective 
bargaining contract or to take economic action in support of such an illegal 
demand.” [Footnotes omitted.] 
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and amended acts, contending that the Wagner Act was 
adopted to foreclose an employer from acting unilaterally and 
compel him to accept the collective process, and that, since a 
“union exists in the usual case for the purposes of collective 
bargaining,” 17 Section 8 (b) (3) of the amended Act serves 
little practical function, being “primarily proposed for reasons 
of symmetry” and encompassing “exclusively” the duty merely 
to sit down with an employer and explain its demands (Br., 
pp. 21, 25, 27). 

We respectfully submit that the duty of a labor union, like 
that of an employer, to “confer in good faith” is so explicitly 
set forth in Section 8 (d) of the Act, that there is no “need 
1 to refer to the legislative history” (Ex parte Collett, 337 U. S. 
55, 61). Acceptance of the Unions’ construction, moreover, 
would require the excision from the statutory definition the 
words “mutual” and “confer in good faith” insofar as labor 
organizations are concerned, and thus offends the canon of 
statutory construction requiring meaning to be given every 
part of a statute. Indeed, the Unions’ construction conflicts 
with the decided cases holding that the Act imposes “on labor 
and management the mutual obligation to bargain collec¬ 
tively” (A r . L. R. B. v. American National Insurance Co., 343 
U. S. 395, 402), “a duty on both sides * * * to enter into 
discussion with an open and fair mind, and sincere purpose 
to find a basis of agreement.” Globe Cotton Mills v. 
N. L. R. B., 103 F. 2d 91, 94 (C. A. 5); see also N. L. R. B. v. 
Remington Rand, Inc, 94 F. 2d 862, 872-873 (C. A. 2), certi¬ 
orari denied, 304 U. S. 576; N. L. R. B. v. Express Publishing 
Co., 128 F. 2d 690, 692 (C. A. 5), certiorari denied, 317 U. S. 
676; N. L. R. B. v. Montgomery Ward & Co., 133 F. 2d 676, 
686, 688 (C. A. 9); American Radio Association, S2 N. L. R. B. 
1344, 1346; Times Publishing Co., 72 N. L. R. B. 676, 683. 
Even under the Wagner Act, although the Board could not 
order a labor union to bargain in good faith with the employer, 
the Board could properly take this into account in determin- 

17 But see Amerioan Xeicspapcr Publishers Association v. N. L. It. It., 19." 
F. 2d 782, 804 (C. A. 7), affirmed, 345 U. S. 100, in which a union refused 
to bargain collectively and even adopted a “no contract” policy. 
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ing whether the employer had bargained in good faith. See 
Times Publishing Co., supra; American Radio Association , 
supra; and cases cited immediately above. 

In any event, contrary to the Unions' argument, the legis¬ 
lative history supports the unambiguous language of the Act 
and establishes, as the Board held, that “it was the purpose 
of Congress to impose upon labor organizations the same duty 
to bargain in good faith which it has imposed upon employers 
in Section 8 (5) of the Wagner Act, and continued in Section 
8 (a) (5) of the amended Act” (R. 1760). In 1947, when 
Congress was considering the amendments to the Act so as to 
impose upon labor organizations a legally enforceable duty to 
bargain collectively, concern was expressed that the Board, “in 
the guise of determining whether or not employers had bar¬ 
gained in good faith,” has sought to be “the judge of what 
concessions an employer must make and of the proposals and 
counterproposals that he may or may not make” (H. Rept. 
No. 245,80th Cong., 1st Sess. (1947) , p. 19, reprinted in 1 Legis¬ 
lative History of the Labor Management Relations Act, 1947 
(U. S. Govt. Print. Off., Washington, D. C., 1948), 310 (herein¬ 
after referred to as “Leg. Hist.”)). Accordingly, under Section 
2 (11) (A) and (B) of the House Bill, the phrases “bargain 
collectively” and “collective bargaining” were defined in terms 
of various objective requirements imposed on labor organiza¬ 
tions, employers, and upon both parties (1 Leg. Hist. 36-40). 
As the House Committee explained (H. Rept. No. 245, supra, 
at pp. 20-21; 1 Leg. Hist. 311-312): the bill— 

sets up objective standards by which the Board can 
determine whether or not a party has refused to bargain. 
In opposing the suggestion that unions, as well as em¬ 
ployers. be required to bargain collectively, the Chair¬ 
man of the Board has stated that whether or not a person 
is bargaining “in good faith” requires appraising his 
“state of mind.” The possibility of error and injustice 
* * * is very great, as can be seen from decisions of the 
Board itself. The committee therefore takes the ques¬ 
tion out of the realm of speculation * * * and provides 
that “free opportunity for negotiation” that the Su- 
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preme Court said the act should bring about. Since the 
bill requires unions as well as employers to bargain, the 
committee’s doing this is as important to them as to 
employers. 

The Committee thus rejected the argument of the minority 
members that making it an unfair labor practice for a labor 
organization to refuse to bargain collectively was unnecessary 
because, for the identical reasons urged by petitioners, “Labor 
organizations exist for the purpose of collective bargaining” 
{Id. at 83; id. at 374). In so doing, the Committee established 
certain fixed standardized criteria, notwithstanding the objec¬ 
tion, vigorously urged by the minority, that “the concept of 
bargaining under this statute merely imposes formalistic pro¬ 
cedures” without a “genuine guaranty that either the employer 
or the-employees’ organization must meet in a free atmosphere 
with an unfettered desire to compose differences and reach 
accord” (H. Min. Rept. No. 245, supra, at p. 82, 1 Leg. Hist. 
373). 

Like the House, the Senate Committee rejected the argument 
that a provision requiring labor organizations to bargain col¬ 
lectively was unnecessary, but, unlike the formal standards 
approach embodied in the House bill, the Senate Committee 
imposed a duty upon both the employer and the union to 
bargain collectively, in a “good faith” effort to reach agree¬ 
ment (1 Leg. Hist. 114-116). “The obligation ‘placed upon 
unions by this provision,’ ” the Senate Committee explained 
(Sen. Rept. No. 105, 80th Cong., 1st Sess., p. 22; 1 Leg. Hist. 
428) “is the same as that imposed upon employers by section S 
(a) (5).” In conference, the formal standards approach con¬ 
tained in the House bill was rejected in favor of the Senate 
version imposing the good faith obligation upon unions, equally 
with employers (H. Conf. Rept. No. 510, 80th Cong., 1st Sess.. 
p. 34; 1 Leg. Hist. 538, reprinted in part at page 25 of peti¬ 
tioners’ brief). 

In the Senate debates, too, the proponents of the amendments 
clearly expressed their understanding that the obligation to 
“bargain collectively” included a duty upon the part of labor 
organizations representing employees to bargain in “good 
faith” as well as merely to sit down with employers. Thus, 
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Senator Ellender explained that the bill reaches cases where 
employee organizations “frustrate the duty to bargain collec¬ 
tively, by delivering an ultimatum on a ‘take it or leave it’ 
basis” and illustrated as follows (93 Cong. Rec. 4135; 2 Leg. 
Hist. 1062): 

Many such cases were presented to the committee 
during the hearings. I am sure that Senators remember 
the steel strike which occurred in 1946, when Mr. Mur¬ 
ray gave notice that he would demand that every steel 
company grant his union a 30- and 40-cent wage in¬ 
crease. * * * * How did they bargain, Mr. President? 
They simply said, in effect, “Here is a contract. We 
want so much pay an hour. We want you to do this, 
that, and the other. Sign here on the dotted line.” No 
effort was made to bargain with the smaller companies. 
Why? Because there was nothing in the act to force 
those unions to bargain collectively. They could almost 
get by with murder. 

• * * * * 

Senators remember the attitude of Lewis when he 
went to the coal mine operators with a contract which 
he did not show them. They tried to see it, to find out 
what it was all about; but he would not let anyone know 
what he desired, but simply took the position of, “No 
contract, no work!” Later on, he made a proposal on a 
basis of “Take it or leave it.” Of course, that could not 
be regarded as realistic bargaining. 

The same situation existed with respect to General 
Motors, when the president of the union dealing with it, 
Mr. Reuther, presented to General Motors the proposi¬ 
tion, “We want a 30-cent increase in wages, and we will 
not take ‘No’ for an answer, unless you open your books 
and show us that you cannot pay it!” That attitude 
was assumed throughout the collective bargaining 
period. 

I say to my colleagues that such action is not collec¬ 
tive bargaining. In order to remedy this situation, the 
pending bill provides that both parties must bargain in 
good faith. The bill contains a definition of collective 
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bargaining. Under the bill, it means meeting at regular 
intervals and seeking in good faith to negotiate an agree¬ 
ment. 

Similarly Senator Knowland referred to cases of “collective 
burgeoning’’ which he described as cases where “instead of 
there being true collective bargaining” labor unions have in¬ 
formed an employer that unless he signs their contract “there 
will be no future deliveries of materials to his factory or his 
plant” (93 Cong. Rec. 4363; 2 Leg. Hist. 1172). See also the 
remarks of Senator Hatch (93 Cong. Rec. 5005; 2 Leg. Hist. 
1479) and of Senator Ball (93 Cong. Rec. A-2252; 2 Leg. Hist. 
1524). 

In sum, the legislative history accords fully with the plain 
textual language. Each requires the conclusion that Congress 
intended in Section 8 (d) of the amended Act to impose upon 
labor organizations the same duty to bargain in good faith 
which it had previously imposed upon employers in Section 8 
(5) of the Wagner Act. 

C The record as a whole furnishes substantial support for the Board’s 
finding that the Unions violated their duty to bargain collectively in good 
faith 

1. The Union s’ approach to the negotiations and positions taken at the 

bargaining table 

As their attitude and actions consistently attested, the 
Unions did not approach the negotiations with “an open mind 
and purpose to reach an agreement consistent with the respec¬ 
tive rights of the parties” {M a jure Transport Co. v. N. L. R. B., 
198 F. 2d 735, 739 (C. A. 5)). On the contrary, in the early 
part of the negotiations, the chief negotiator, International 
Representative McGrew flatly declared that with respect to 
wage rates, “the union feels the factors to be considered # # * 
are as follows: Ability to pay and the driving force of the bar¬ 
gaining agent.” He went on to say that “Fairness is out and 
the basic question is, does the Company need labor and what 
do they want to pay for it” {supra, p. 5). McGrew similarly 
explained to the employees that the object of the harassing 
tactics was to compel the Company, because of economic hard- 


ship, to “give in” to the bargaining terms of the union {supra, 
p. 9). 

This all-or-nothing attitude was repeatedly manifested by 
, the Union negotiators during the subse'quent meetings. 
When, in answer to the Unions’ demands, the**Company sub¬ 
mitted data showing that the employees were receiving wage 
and fringe benefits equal to, or greater than, those received 
by other employees similarly‘situated, International Repre¬ 
sentative McGrew rejected the relevancy of the data, declaring, 
“wages are not set statistically” {supra, p. 5). Again, in 
January, when the Company offered substantial concessions, 
including increased vacation benefits, McGrew declared that 
the new vacation proposal would cost the Company less than 
the existing vacation provisions, although McGrew admittedly 
had no information to support his assertion {supra, p. 6). 
Still again, in June, after the Company had made still further 
substantial concessions in an effort to reach agreement, the 
union officials suddenly reversed their position regarding a 
20-minute lunch period, which the Company understood had 
been withdrawn just two weeks earlier, and demanded that 
this, too, be included as part of a wage increase {supra, p. 9). 
The Unions’ entire approach thus negated their obligation, in 
the Board’s language (R. 1761), to cooperate “in the give-and- 
take of personal conferences, with a willingness to let ultimate 
decision follow a fair opportunity for presentation of opposing 
views, arguments, and positions.” See N. L. R. B. v. Jacobs 
Mfg. Co., 196 F. 2d 680, 683 (C. A. 2). 

2. The Unions ’ simultaneous use of harassing tactics to compel acceptance 

of their terms and their disingenuous disavowal of reponsibility there¬ 
for 

In the midst of the negotiations with the Company, the 
Unions, as shown above, instituted a campaign to disrupt the 
Company’s manufacturing schedule and to curtail production. 
The purpose of these harassing tactics, as Union representatives 
explained to the employees, was to strengthen the Union’s hand 
in the negotiations and to compel the Company to surrender 
to the Unions’ terms {supra, pp. 9-10). Thus, at the outset 
of the campaign McGrew told the membership of Local 1172 
that the objective was to enable the unions to “hold out and 
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Mr. Jochim will give in.” Shop Chairman Metzger similarly 
declared that through the campaign “maybe the Union and 
the Company co uld come to some agreement a lot sooner than 
they had been’g& uch as the series of sudden and unannounced 
'walkouts of entire shifts, deliberate slowdowns and refusals to. 
work overt, imp and special hourey -—- y 

The use of harassing tactics^femployed by the Unions here, 
is manifestly contrary to the Congressional objective embodied 
in the 1947 amendments to the Act. In enacting these amend¬ 
ments, Congress believed that industrial strife interfering with 
the full production of goods for commerce could be substan¬ 
tially minimized if employers, employees, and labor organi¬ 
zations “each recognize under law one another’s legitimate 
rights in their relations with each other” (Section 1 (b) of the 
Labor Management Relations Act, 1947). Accordingly, Con¬ 
gress sought “to prescribe the legitimate rights of both em¬ 
ployees and employers” and “to provide orderly and peaceful 
procedures for preventing the interference by either with the 
ligitimate rights of the other” (ibid.). Therefore, in Section 
1 of the Act, Congress sought to promote “the friendly ad¬ 
justment” of industrial disputes, including “strikes, and other 
forms of industrial unrest or * * * concerted activities,” and 
prescribed “the practice and procedure of collective bargain¬ 
ing” as the means of mitigating and eliminating obstructions 
to the production of goods for commerce. 

In short, under the Act, the peaceful resolution of labor 
disputes is to be fostered by encouraging the practice and pro¬ 
cedure of collective bargaining, utilizing reasoned argument, 
persuasion, and the free and candid communication of views, 
rather than resorting to the weapons of economic strife, strikes, 
lockouts and other actions which are inimical to the “full pro¬ 
duction of goods for commerce.” The “friendly adjustment” 
of industrial disputes makes it imperative that the collective 
bargaining process be utilized to resolve the dispute. The 
Unions’ harassing conduct in this case, however, circumvented 
the “orderly and peaceful procedures” of collective bargaining 
and invaded the “legitimate rights” of the Company to manage 
its business. 
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Undoubtedly the employees had the righ t to withhold their 
services entirely in support of their bargaining demands. How¬ 
ever, in setting their own working hours, adopting their own 
rest periods, and otherwise establishing their own working con¬ 
ditions, in defiance of their employer’s lawful orders, they were 
acting outside the protection of the Statute. As the Court of 
Appeals for the Seventh Circuit observed, in language fully 
applicable here (C. G. Conn, Ltd. v. N. L. R. B., 108 F. 2d 390, 
398): 

* * * Undoubtedly, when they [the company] re¬ 
fused to comply with [the employees’] request [for an 
increase in overtime rates], there were two courses open. 
First, they could continue work, and negotiate further 
with the petitioner, or second, they could strike in pro¬ 
test. They did neither, or perhaps it would be more 
accurate to say they attempted to do both at the same 
time. # * * It seems that this might properly be desig¬ 
nated as a strike on the installment plan. 

We are aware of no law or logic that gives the em¬ 
ployee the right to work upon terms prescribed solely by 
him. That is plainly what was sought to be done in 
this instance. It is not a situation in which employees 
ceased work in protest against conditions imposed by the 
employer, but one in which the employees sought and 
intended to continue work upon their own notion of the 
terms which should prevail. If they had a right to fix 
the hours of their employment, it would follow that a 
similar right existed by which they could prescribe all 
conditions and regulations affecting their employment. 

To the same effect see: N. L. R. B. v. Montgomery Ward & Co., 
157 F. 2d 486 (C. A. 8); Home Beneficial Life Insurance Co. v. 
N. L. R. B. } 159 F. 2d 280 (C. A. 4), certiorari denied, 332 U. S. 
758; The Hoover Co. v. N. L. R. B., 191 F. 2d 380 (C. A. 6); 
N. L. R. B. v. Mac Smith Garment Co., 35 D. R. R. M. 2455 
(C. A. 5, decided February 9, 1955); International Union, 
United Automobile Workers v. Wisconsin Employment Rela¬ 
tions Board, 336 U. S. 245, and cases cited; N. L. R. B. v. Rock- 
away News Supply Co., 345 U. S. 71; Phelps Dodge Copper 
Products, 101 N. L. R. B. 360, 368; American News Co., 55 
N. L. R. B. 1302, 1312; International Shoe Co., 93 N. L. R. B. 
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907; Elk Lumber Co., 91 N. L. R. B. 333; Super Cold Storage 
Co., 81 N. L. R. B. 96. In fact, for the purposes of this case 
the Unions do not challenge the proposition that the activities 
in which the employees were engaged were “unprotected.” 

In instigating these unprotected activities to compel agree¬ 
ment on their terms, the Unions in effect were unilaterally in¬ 
stituting changes in working conditions without bargaining 
with the employer about the matter. Such action, as the 
Supreme Court has declared, is “manifestly inconsistent with 
the principle of collective bargaining” (N. L. R. B. v. Crompton 
Highland Mills, 337 U. S. 217, 224), “impairs the bargaining 
process, and tends to frustrate the aim of the statute to secure 
industrial peace through collective bargaining ( H. J. Heinz Co. 
v. N. L. R. B., 311 U. S. 514, 526). Accordingly, the Courts 
have repeatedly held that such conduct, when engaged in by 
an employer, constitutes a refusal to bargain. Crompton High¬ 
land case, supra; N. L. R. B. v. Jergens Co., 175 F. 2d 130, 
135-136 (C. A. 9), certiorari denied, 338 U. S. 827; N. L. R. B. 
v. Shannon, 208 F. 2d 545, 548 (C. A. 9). The same rule 
applies equally where a union is involved. See discussion at 
pp. 23-2S, supra. 

At no time was the Company informed of any specific 
demands which the Unions’ walkouts, slowdowns, refusals to 
work overtime, and other disruptive tactics were designed to 
enforce. 18 As a result the Company had no means of ascer¬ 
taining whether the Unions were seeking, in addition to their 
other demands, for example, a limitation on overtime or the 
lengthening of rest periods. Consequently, the Company was 


“ The Unions state that this finding is not supported by, and is actually 
contradicted by, the record (Ilr., p. 30). In support of this statement, the 
Unions merely urge that their bargaining demands were known to the Com¬ 
pany. that there were "no secrets about them," and that the "company was 
fully aware that the ‘harassing tactics' were being used by the union in 
support of these collective bargaining demands” (ibid.). None of this con¬ 
tradicts the Board’s finding that the employer was not informed by the 
union negotiators of the "specific demands which these tactics were designed 
to enforce nor what concessions it could make to avoid them.” Indeed, the 
Unions ignore the fact that when asked about these harassing tactics. Inter¬ 
national Representative McGrew denied that the Unions were responsible 
for the harassing campaign and declared that the matter was not suitable 
for the bargaining conferences ( supra, p. 7). 
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deprived of the opportunity to take action to meet the Unions’ 
demands, whatever they might be. Thus, the Unions ruled 
out the possibility of collective bargaining taking place since 
a free exchange of views is essential to the functioning of the 
bargaining process. The Courts have recognized that the 
failure of a union to communicate its demands to the employer 
prior to a walkout is inconsistent with the policies of the Act 
and for this reason have repeatedly condemned such con¬ 
duct. See N. L. R. B. v. Reynolds International Pen Co., 162 
F. 2d 680, 681 (C. A. 7). Accord: International Union, United 
Automobile Workers v. Wisconsin Employment Relations 
Board, 336 U. S. 245, 240, 255-257; N. L. R. B. v. Jamestovm 
Veneer & Plywood Corp., 194 F. 2d 192, 194 (C. A. 2). 

The harassing tactics w’hich the Unions instituted prevented 
the Company from making any dependable production plans 
or delivery commitments, and the Company was thereby sub¬ 
jected to severe economic pressure. In view of the Unions’ 
failure to apprise the Company of the specific objectives sought 
to be gained through the use of these tactics, the Company * 
could only conclude that complete capitulation to the Unions 
-was the price of discontinuing the harassing tactics, and that 
the Unions were determined to have their own way even at the 
price of preventing the Company from carrying on its business 
in an orderly fashion. 19 Thus the Unions were in effect laying 
down an ultimatum to the Company that it must yield on 
every point or run the risk of severe economic loss. Such con¬ 
duct is the antithesis of the peaceful resolution of labor dis¬ 
putes through the practice and procedure of collective bar¬ 
gaining. It evidences a complete unwillingness on the part 
of the Unions to submit their demands to discussion at the 
bargaining table, w'here argument, persuasion, and the free 
communication of views plays the dominant foTeT" 

Even more, when the Company sought to bargain with them 
about the tactics they were engaging in, the Unions sought to 
disown all responsibility for these tactics and took the position 

1# The Unions in engaging in these harassing tactics in the circumstances 
of this case appear to be adopting precisely the “take it or leave it” attitude 
condemned by Senator Ellender in the debates on amendments to the Act 
(supra, p. 27). 
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that such matters were not proper subjects of collective bar¬ 
gaining {supra, p. 7). Similarly casting doubt on the Unions’ 
good faith was the Unions’ refusal of the Company’s request 
to discuss the matter of the employees’ participation in the 
harassing tactics to curtail and disrupt the Company’s pro¬ 
duction; their summary rejection of the interim “no-strike” 
agreement proposed by the Company on February 26, on the 
grounds that the policy of T. W. U. A. forbids the making of 
such agreements; 20 and their declaration that a signed docu¬ 
ment was unnecessary because an oral statement was sufficient 
assurance {supra, pp. 7-8) . a The Unions subsequently refused 
even to accept the Company’s modified proposal which merely 
required the Unions to notify the employees, in accordance with 
International Representative McGrew’s declarations during 
the negotiations, that the harassing tactics were not authorized 
by the Unions {supra, p. 8). In view of the fact that the walk¬ 
outs, slowdowns, and other concerted disruptive actions ob¬ 
viously might have been settled through negotiations and that 
the previous contract in fact contained a “no-strike” provision, 22 
the Union negotiators manifestly were not acting in good faith 
in refusing seriously to entertain the Company’s proposals for 
ending the Unions’ campaign of harassment. 

5. The Unions condition further bargaining on withdrawal by the Company 
of the unfair labor practice charges hied with the Board 

As above noted, towards the end of the negotiations in June 
the Unions took the position that before any agreement could 
be concluded the Company would have to withdraw the unfair 
labor practice charges against the Unions which it had previ¬ 
ously filed with the Board {supra, pp. 8-9). The Unions’ 
insistence on injecting into the negotiations a consideration 
“so extraneous to the terms and conditions of employment” 

“The Act does not permit a union to make its rules the sole basis for 
negotiations. American "Newspaper Publishers Association v. N. h. R. B., 
193 F. 2d 782, 804 (C. A. 7), affirmed on other ground:*, 345 U. S. 100. 

” Cf. N. L. R. B. y. Berkley Machine Works d Foundry Co., 189 F. 2d 904, 
905,906-907 (C. A. 4). 

“As noted above (supra, p. 8), the previous no-strike provision expressly 
prohibited slowdowns. 
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(N. L. R. B. v. Retail Clerks Local Union 648, 203 F. 2d 165, 
170 (C. A. 9), certiorari denied, 348 U. S. 839) plainly evidences 
the Unions’ bad faith bargaining. 

Even apart from questions of bad faith, the Statute does not 
permit either employers or unions to condition fulfillment of 
bargaining obligations upon the withdrawal of unfair labor 
practice charges. Access to the processes of the Board is af¬ 
forded in the public interest, and once such processes have been 
invoked, the Board, and only the Board, can resolve these 
charges. “The power to prevent unfair labor practices is vested 
in the Board alone # # N. L. R. B. v. Prettyman, 117 F. 
2d 786, 792 (C. A. 6). See also N. L. R. B. v. Taormina Co., 
207 F. 2d 251,254 (C. A. 5); N. L. R. B. v. Jones Mfg. Co., 200 
F. 2d 774,775 (C. A. 8). Thus once the charges had been filed, 
the Company could not have withdrawn the charges without 
the Board’s consent. And it would be directly contrary to the 
policies of the Act to permit the Unions to condition observance 
of their statutory duty to bargain upon the Company’s at¬ 
tempting to obtain the Board’s consent to the withdrawal of 
the charges. Especially is this true, where as here, the con¬ 
dition of fulfilling the statutory duty is the withdrawal of 
charges which challenge the Unions’ conduct in failing to bar¬ 
gain in good faith. As stated by the Court of Appeals for the 
Fourth Circuit, in a case analogous to the present one, “it is 
clear that petitioner could not thus make its compliance with 
the act dependent upon dismissal of charges that it had been 
guilty of violating.” Hartsell Mills Co. v. N. L. R. B., Ill F. 
2d 291, 292. See also N. L. R. B. v. Harris, 200 F. 2d 656, 
657-658 (C. A. 5) and cases cited; N. L. R. B. v. H . G. Hill 
Stores, Inc., 140 F. 2d 924, 926 (C. A. 5). 

4. Recapitulation 

The Unions entered into the negotiations with the attitude 
that they were going to exact from the Company the maximum 
concessions which they believed their economic strength 
could compel the Company to grant, without regard to 
the Company’s economic situation and without regard to 
whether the Company’s wages, hours, and working conditions 
already were comparable to those of competing employers. 
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When, despite substantial concessions granted by the Com¬ 
pany, the Company failed to go as far as the Unions demanded, 
the Unions, invading the Company’s legitimate managerial 
interests, instigated a series of walkouts, slowdowns, and re¬ 
fusals to work overtime and special hours in an effort to cause 
the Company such economic loss that it would have to capitu¬ 
late entirely to the Unions’ demands. 

The Unions refused to discuss what measures the Company 
could take to bring an end to the harassing tactics and falsely 
disavowed all responsibility for the employees engaging in the 
activities in question. Furthermore, the Unions even rejected 
the Company’s proposal that the Unions notify the employees, 
in accordance with the Unions’ representations at the bargain¬ 
ing table, that the harassing tactics were not authorized by 
the Unions. 

Finally, in utter disregard of the Company’s undoubted right 
to avail itself of the processes of the Board, the Unions sought 
to condition any agreement reached on the Company’s with¬ 
drawal of the unfair labor practice charges which it had filed 
with the Board. 

Thus, here, as in N. L. R. B. v. Reed & Prince Mfg. Co., 118 
F. 2d 874, 882, 883 (C. A. 1), certiorari denied, 313 U. S. 595, 
in which the Court sustained the Board’s findings of bad faith 
bargaining, it appears that the union negotiators approached 
the bargaining table with “no disposition to consider seriously 
disputed items from any other point of view than requiring 
complete surrender” on the part of the Company. The Unions’ 
attitude and actions were manifestly inconsistent with their 
duty to let the “ultimate decision follow a fair opportunity for 
the presentation of pertinent facts and arguments.” N. L. R. B. 
v. Jacobs Mfg. Co., 196 F. 2d 680, 683 (C. A. 2). In view of the 
Unions’ entire course of conduct in the negotiations, including 
particularly the harassing tactics in which they engaged in sup¬ 
port of their demands, the Board could reasonably infer that 
the Unions did not bring to the negotiations the “sincere desire 
to reach agreement in a spirit of cooperation” ( N. L. R. B. v. 
Kentucky Utilities Co., 182 F. 2d 810, 813 (C. A. 6)) which is 
essential to good faith collective bargaining ( Globe Cotton 
Mills v. N. L. R. B., 103 F. 2d 91, 94 (C. A. 5); Majure TYcws- 
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portation Co. v. N. L. R. B., 198 F. 2d 735, 739 (C. A. 5) ; 
N. L. R. B. v. Shannon, 208 F. 2d 545, 548 (C. A. 9)), and that 
the Unions had thereby violated Section 8 (b) (3) of the Act. 

D. The Unions' contentions are not meritorious 

The Unions’ defense in this case is of a dual character. First, 
on the merits, the Unions argue that the Board’s decision nec¬ 
essarily leads to “total regulation” of union and employee con¬ 
duct and in effect holds unlawful all conduct not protected by 
Section 7 of the Act. Secondly, in confession and avoidance, 
the Unions urge that the Board did not, and could not, consider 
their harassing tactics against the background of the negotia¬ 
tions then taking place for the reason, so the Unions assert, that 
the case was tried and decided by the Trial Examiner and the 
Board solely on the theory that their harassing tactics, standing 
alone, constituted a violation of the Act. Neither contention 
is meritorious. 


1. The Unions' contentions on the merits 

As stated above, the Unions argue that the Board’s decision 
in this case erroneously seeks to limit unions in the economic 
sanctions to which they can resort in support of their bargain¬ 
ing demands, and in effect declares unlawful certain conduct 
on the part of unions and employees which heretofore the Board 
bad merely treated as “unprotected,” but not unlawful. 23 The 
whole premise underlying the Unions’ argument in this regard 
is fallacious. The Unions erroneously assume that because the 
Board drew an adverse inference concerning the Unions’ good 
faith in the bargaining negotiations from the fact that, in the 
context of this case, they engaged in the walkouts, slowdowns, 
and other harassing tactics, it was passing upon the lawfulness 
of such activities, and in effect holding that it was an unfair 
labor practice to engage in such tactics under any circum¬ 
stances. This does not necessarily follow. The Board fre¬ 
quently considers conduct of employers as evidencing bad 

” The term “unprotected” activities refers to concerted activities, not 
unlawful in and of themselves, which are so inconsistent with the policies 
of the Act that an employer would be justified in discharging an employee 
engaging in them. 
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faith in negotiations, but it does not find such conduct in itself 
unlawful. Whether a union or an employer is involved, the 
Board merely considers the activities in question for what light 
they cast on the attitude of the party in the negotiations, and 
a finding that certain conduct is indicative of bad faith in the 
negotiations does not constitute a finding that the conduct is 
otherwise unlawful. 

Contrary to the Unions’ apparent belief (Br., pp. 6, 10-11, 
12, 28-29, 31-42), the Board’s conclusion in this case that the 
Unions’ use of the walkouts, slowdowns, and other harassing 
tactics evidenced bad faith in the negotiations, does not de¬ 
pend upon whether the activity in question is unprotected. 
What in ordinary circumstances is lawful “protected” activity 
may, in other circumstances, be as revealing of a bad faith bar¬ 
gaining attitude as “unprotected” activity. On the other hand, 
the very circumstances which warrant the conclusion that the 
activity is “unprotected” may likewise support the conclusion 
that a labor organization which instigates such conduct is not 
sincerely interested in reaching an accord with the employer 
in a spirit of reasonableness and cooperation, contrary to the 
obligations imposed by the Act. The conclusion does not fol¬ 
low because of the “unprotected” legal status of the activity, 
but because of the practical impact of the “unprotected activ¬ 
ity” on the actual negotiating process. 

2 . The Unions' procedural contention 

As noted above, the Unions seek to avoid the consequences of 
their conduct by taking the position (Br., pp. 3-4, 5,10, 28-31, 
45) that their conduct at the bargaining conferences with the 
Company neither was, nor properly could be, considered, inas¬ 
much as the case was tried and decided by the trial examiner 
and the Board exclusively on the basis of the harassing tactics 
carried on by them in the plant. 

Throughout the proceeding, 24 contrary to the Unions’ con¬ 
tention, there were repeated references to the conduct of the 

“The Unions’ discussion of the charges filed by the Company (Br., p. 3) 
is patently irrelevant. Under settled legal principles “Nothing that tran¬ 
spired before the filing of the complaint in anywise limited the right of 
the Board to include In it the specific charges which it contained” 


39 


Union negotiators at the bargaining table and their good faith 
in dealing with the Company. Thus, paragraph 10 of the 
original and amended complaint (R. 1339, 1368-1369) alleged 
that, on and after January 1,1953, the Unions— 

did fail and refuse, and have continuously failed and 
refused to bargain collectively with the Company 
although requested by the Company to do so, * * *, 
such failure and refusal to bargain having been indi¬ 
cated by [ unions’ ] entire course of conduct in this 
period and especially by the following acts and conduct: 
[walkouts, slowdowns, and other harassing tactics]. 
[Emphasis supplied.] 

Similarly, at the beginning of the hearing, counsel for the 
General Counsel declared that “the background of conduct 
alleged in paragraph ten of the complaint * * * demonstrated 
that the union at the time was not bargaining in good faith 
with the Company during the time the union met with the 
company to discuss its demands” (R. 55). Indeed, in the very 
colloquy quoted by the Unions in their brief (pp. 29-30), coun¬ 
sel for the General Counsel, when asked to do so by the Unions’ 
counsel, refused to “stipulate to a conclusion that [the Unions] 
have bargained in good faith” (R. 956). The Unions’ counsel 
then insisted upon his “right to try to establish” that the Unions 
had bargained in good faith, and, the Trial Examiner permitted 
them to introduce detailed evidence of the negotiations, includ¬ 
ing the list of 22 demands made by the Union negotiators (R. 
956-958, et passim ). In accordance with this testimony, COUiri 
sel for the Unions adduced the details of the negotiations 
through the testimony of the Unions’ chief negotiator, Inter¬ 
national Representative McGrew, and counsel for the General 
Counsel adduced the testimony of General Manager Jochinr 
(ibid.). 

(N. L. R. B. v. Bradley Washfountain Co., 192 F. 2d—(C. A. 7) ) inasmuch as 
a charge “is not a pleading” but serves merely to “set in motion the ma¬ 
chinery of an inquiry to determine whether a complaint shaU issue” 
(Kansas Milling Co. v. N. L. R. B., 185 F. 2d 413, 415 (C. A. 10). See also 
N. L. R. B. v. Wester Boot & Shoe Co., 190 F. 2d 12 (C. A. 5) and cases 
therein cited. A fortiori, whatever legal theory the Company may have had 
in mind when it filed the charges was not binding on the Board. 
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Consistent with this understanding, too, the Trial Examiner 
did not rely exclusively on the harassing tactics themselves 
but considered the actual course of negotiations, crediting the 
testimony of General Manager Jochim over that of McGrew, 
and making specific findings regarding the negotiations (R. 
1678,1680,1682,1685-1686). 25 The Trial Examiner explicitly 
referred to the various statements of the Union negotiators in 
organizing the harassing tactics as evidencing the Unions’ 
“attitude” in the negotiations as “a flagrant attempt * * * to 
force the employer’s hand in the then current bargaining nego¬ 
tiations” (R. 1680, 1698, 1701). Finally, in summarizing his 
conclusions, the Trial Examiner considered the Unions’ entire 
course of conduct and concluded that they merely “purported 
to be bargaining in good faith” (R. 1701). In so concluding 
the Trial Examiner specifically rejected the contention that 
“an 8 (b) (3) finding is one restricted to conduct at the bar¬ 
gaining table,” observing that such a contention “boils down 
to an instance of the right hand purporting to be bargaining 
in good faith and being blissfully unaware of the unprotected 
and unlawful activity of the left hand” (R. 1702). 

Like the Trial Examiner, the Board based its conclusion that 
the Unions failed to bargain collectively in good faith with the 
Company “on the totality of the relevant evidence” (R. 1763). 
As part of this totality, the Board specifically noted that the 
harassing campaign was designed to force the Company to 
surrender completely to the Unions’ demands, while the Unions 
merely “purported to be conferring in good faith” (R. 1761- 
1762). In this connection, the Board, too, referred to the fact 
that, although the purpose of the campaign was to force the 
Company’s hand, the Unions refused to apprise the Company 
of what it could do to avoid the harassing campaign (R. 1762). 

* In this connection, it should be noted that in his intermediate report 
the Trial Examiner makes specific reference to the failure of the Union 
negotiators to inform the Company of the purpose of the harassing tactics 
and to discuss the matter at the negotiations (R. 1680, 1685-1686). Thus 
there is clearly no warrant for the Unions’ assertion (Br., p. 30) that “the 
Board, unlike the Trial Examiner, did attempt to throw a little confusion 
on the matter by gratuitously asserting in its opinion that ‘the employer 
was not informed of any specific demands which these tactics were designed 
to enforce nor what concessions it could make to avoid them.’ ” 
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The Board concluded, therefore, that the Union negotiators 
had failed to bargain collectively in good faith by “cooperating 
in the give and take of personal conferences with a willingness 
to let ultimate decision follow a fair opportunity for pres¬ 
entation of opposing views, arguments and positions” (R. 
1761). 

In sum, the question of the Unions’ good faith in their nego¬ 
tiations with the Company, as evidenced by their conduct at 
the bargaining table as well as in the plant, was litigated at the 
insistence of the Unions’ counsel at the hearing, and was con¬ 
sidered by both the Trial Examiner and the Board. There is, 
accordingly, no warrant for the Unions’ declaration that the 
instant case “has nothing to do with the union’s fulfillment of 
its obligation to * * * negotiate with the company in good 
faith” or that the case was decided on a theory different from 
the one on which it was tried so that they were not “given no¬ 
tice of the legal elements of [their] alleged guilt” (Br., pp. 
28-30). 

Furthermore, it is settled law that “The Act does not require 
the particularity of pleading of an indictment or information, 
nor the elements of a cause like a declaration at law or a bill in 
equity.” N. L. R. B. v. Piqua Munising Wood Products Co., 
109 F. 2d 552, 557 (C. A. 6); see also American Newspaper 
Publishers Association v. N. L. R. B., 193 F. 2d 782, 799-800 
CC. A. 7), affirmed on grounds not relevant here, 345 U. S. 100; 
N. L. R. B. v. Jergens Co., 175 F. 2d 130,136 (C. A. 9), certiorari 
denied, 338 U. S. 827. It is equally well settled that the Board, 
like any judicial or quasi-judicial body, is not restricted to the 
theory urged by contending counsel, but may, if it chooses, up¬ 
hold the ultimate contention of either party upon an entirely 
different theory. N. L. R. B. v. American Tube Bending Co., 
205 F. 2d 45,46 (C. A. 2); see also N. L. R. B. v. Piqua Munising 
Wood Products Co., supra. In any event, having litigated the 
issue of good faith at the hearing, indeed, having insisted upon 
their right to do so, the Unions are in no position to complain 
that the Board and the Trial Examiner relied upon this evidence 
in reaching their conclusion. See N. L. R. B. v. American Tube 
Bending Co., 205 F. 2d 45,46 (C. A. 2); N. L. R. B. v. Pure Od 
Co., 103 F. 2d 497,498 (C. A. 5). 
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Point II 

The Board's order is valid and proper 

The Unions challenge the scope of paragraph 1 (a) of the 
Board's order directing them to cease and desist from refusing 
to bargain collectively in good faith by engaging in certain 
specified activities which the Board found evidenced their bad 
faith in the negotiations. 28 Specifically, the Unions urge that 
the Board’s order conflicts with Section 13 of the Act which, 
taken in conjunction with Section 501 (2), declares that noth¬ 
ing in the Act shall be construed as impeding or diminishing 
in any way the right to strike, including “any concerted slow¬ 
down or other concerted interruption of operations by em¬ 
ployees” (Br., pp. 43-45). The argument thus not only proves 
too much, but runs counter to well established legal principles. 

In effect the Unions contend that the Board has no power 
to evaluate and differentiate between various types of strikes 
or other forms of concerted activities. This would mean that 
the Board is required to sanction all forms of concerted activity 
coming within the literal language of Sections 13 and 501 (2) 
regardless of whether it is engaged in under circumstances, or 
for objectives, contrary to the policies of the Act as a whole. 
However, the Courts have uniformly recognized that Congress 
did not intend that the Board should uphold every form of 
concerted activity, no matter what its character or purpose. 
Indeed, in International Union, United Automobile Workers v. 
Wisconsin Employment Relations Board, 336 U. S. 245, cited 
by the Unions (Br., pp. 43-44), the Supreme Court empha¬ 
sized that, despite the language of Sections 7 and 13, the right 

“ In full, paragraph 1 (a) orders the Unions to cease and desist from: 
“Refusing to bargain collectively in good faith with the Company; by engag¬ 
ing in slowdowns and unauthorized extensions of rest periods; by engaging 
in walkouts or partial strikes for portions of shifts or entire shifts; by 
inducing employees of other concerns not to perform work for the Company; 
by refusing to work special hours or overtime; or by engaging in any similar 
or related conduct in derogation of the statutory duty to bargain, in [sic] 
this order being conditioned upon Respondents remaining the representative 
of the employees in the unit herein found to be appropriate, subject to the 
provisions of Sections 9 (a) and (c) of the Act" (R. 1766-1767). 
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to strike was by no means absolute, and that Congress intended 
to confer upon the Board the power, and even the duty to 
distinguish between lawful concerted activities and “unlawful 
or other improper conduct” (336 U. S. at 260). 27 Other 
Courts, too, have frequently held that the Board, in passing 
upon unfair labor practices and determining the appropriate 
remedy, must take into consideration the nature or purpose of 
the conduct involved, notwithstanding its technically con¬ 
certed character. These decisions are dispositive of the 
Unions’ contention that Sections 13 and 501 (2) preclude the 
Board from including in its cease-and-desist provision the 
prohibition against the specific concerted activities which the 
Board found evidenced the Unions’ bad faith in this case. See 
cases cited supra, pp. 31, 33); see also N. L. R. B. v. Fansted 
Corp., 306 U. S. 240, 255,259; Southern S. S. Co. v. N. L. R. B., 
316 U. S. 31,38; N. L. R. B. v. Local Union No. 1229, 346 U. S. 
464; Hoover Co. v. N. L. R. B., 191 F. 2d 380 (C. A. 6); Albrecht 
v. N. L. R. B., 181 F. 2d 652, 659 (C. A. 7); United States Steel 
Corp. v. N. L. R. B., 196 F. 2d 459, 465-467 (C. A. 7); 
N. L. R. B. v. Marshall Car Wheel and Foundry Co., 35 
L. R. R. M. 2320 (C. A. 5, decided January 7, 1955) and cases 
cited. 

The Unions further object to the specific prohibition against 
engaging in slowdowns, and walkouts on the grounds that it 
is “unrelated to actual bargaining” and therefore not within 
the remedial powers of the Board. The prohibition contained 
in the Board’s order was adopted in haec verba from the rec¬ 
ommendation of the Intermediate Report (R. 1708-1709, 
1766-1767). Yet the Unions objected, in general terms only, 
“To all of the Remedy under V,” and “To all of the Recom¬ 
mendations under V” (Statement of Exceptions, p. 17, R. 
1742). Inasmuch as such general objections “did not apprise 

"As the Court observed (ibid.): 

■ “That Congress has concurred in the view that neither section 7 nor 
section 13 confers absolute right to engage in every kind of strike or other 
concerted activity does not rest upon mere inference; indeed the record 
indicates that, had the courts not made these interpretations, the Congress 
would have gone as far or farther in the direction of limiting the right to 
engage in concerted activities including the right to strike/* 
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the Board that the Unions intended to press the question now 
presented,” their objections to the order are now foreclosed by 
Section 10 (e) of the Act. Marshall Field and Company v. 
N. L. R. B., 31S U. S. 253,256; N. L. R. B. v. Seven-Up Bottling 
Co., 344 U. S. 344,350; see also N. L. R. B. v. Cheney California 
Lumber Co., ZZI U. S. 385, 3S9. 

In any event, as shown above, the Board’s order, like its de¬ 
cision, is based upon the Unions’ entire course of conduct, in¬ 
cluding the actual negotiations, and seeks merely to remedy 
the unfair labor practices found to have been committed by the 
Unions, and, accordingly, is intimately related to actual bar¬ 
gaining. Thus, in plain terms, the order requires the Unions 
to cease and desist from “refusing to bargain collectively in 
good faith with the Company”; the prohibition is expressly 
“conditioned upon [the Unions] remaining the representative 
of the employees in the unit”; the prohibition against organ¬ 
izing the harassing campaign, including participation in slow- 
^downs, walkouts, partial strikes, ancQ^mployees of other em- 
0 ployers not to work for the Company applies only in a context 
of bad faith bargaining, as is apparent on the face of the order. 

The Board’s order thus merely directs petitioner labor organ¬ 
izations, and their named agents, to refrain from refusing to 
bargain collectively in good faith with the Company as the 
bargaining agent of the employees and enumerates, for clarity, 
the harassing conduct which the Board held manifested, in 
part, petitioners’ failure to bargain in good faith, namely, 
organizing the harassing tactics and inducing the employees to 
participate in the harassing campaign. 28 

“The Unions urge (Br., p. 46) that the Board’s order improperly re¬ 
stricts the employee respondents in the exercise of their right as individual 
employees to refrain from engaging in walkouts, slowdowns, or refusing 
to work special hours. The Unions, however, overlook the fact that the 
order is specifically directed against these two employees in their capacity 
as “agents” of the Unions, and by its terms does not apply to any conduct 
engaged in by them as individual employees. Thus, there is no basis for 
the Unions’ concern regarding the alleged excessive breadth of 'the order 
as it affects the two individual employee petitioners. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the petition to set aside the Board’s order should be denied, 
and that the Board’s petition for enforcement should be 
granted in full. 

David P. Findling, 

Associate General Counsel, 
Marcel Mallet-Prevost, 

Assistant General Counsel, 
Owsley Vose, 

John E. Jay, 

Attorneys, 

National Labor Relations Board. 

February 1955. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U. S. C., Secs. 151, et seq.), 
not appearing in the appendix to petitioners’ brief, are as 
follows: 

SHORT TITLE AND DECLARATION OF POLICY 

Section 1 . (a) This Act may be cited as the “Labor 
Management Relations Act, 1947”. 

. (b) Industrial strife which interferes with the normal 

flow of commerce and with the full production of articles 
and commodities for commerce, can be avoided or sub¬ 
stantially minimized if employers, employees, and labor 
organizations each recognize under law one another’s 
legitimate rights in their relations with each other, and 
above all recognize under law that neither party has any 
right in its relations with any other to engage in acts or 
practices which jeopardize the public health, safety, or 
interest. 

It is the purpose and policy of this Act, in order to 
promote the full flow of commerce, to prescribe the legit¬ 
imate rights of both employees and employers in their 
relations affecting commerce, to provide orderly and 
peaceful procedures for preventing the interference by 
either with the legitimate rights of the other, to protect 
the rights of individual employees in their relations with 
labor organizations whose activities affect commerce, to 
define and proscribe practices on the part of labor and 
management which affect commerce and are inimical to 
the general welfare, and to protect the rights of the 
public in connection with labor disputes affecting com¬ 
merce. 


( 46 ) 
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Title I—Amendment of National Labor 
Relations Act 

5ec. 101. The National Labor Relations Act is hereby 
amended to read as follows: 

“findings and policies 

“Section 1 . The denial by some employers of the 
right of employees to organize and the refusal by some 
employers to accept the procedure of collective bargain¬ 
ing lead to strikes and other forms of industrial strife or 
unrest * * * 

* * * * # 

“Experience has proved that protection by law of the 
right of employees to organize and bargain collectively 
safeguards commerce from injury, impairment, or in¬ 
terruption, and promotes the flow of commerce by re¬ 
moving certain recognized sources of industrial strife 
and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of 
differences as to wages, hours, or other working condi¬ 
tions, and by restoring equality of bargaining power be¬ 
tween employers and employees. 

“Experience has further demonstrated that certain 
practices by some labor organizations, their officers, and 
members have the intent or the necessary effect of bur¬ 
dening or obstructing commerce by preventing the free 
flow of goods in such commerce through strikes and 
other forms of industrial unrest or through concerted 
activities which impair the interest of the public in the 
free flow of such commerce. The elimination of such 
practices is a necessary condition to the assurance of 
the rights herein guaranteed. 

“It is hereby declared to be the policy of the United 
States to eliminate the causes of certain substantial ob¬ 
structions to the free flow of commerce and to mitigate 
and eliminate these obstructions when they have oc¬ 
curred by encouraging the practice and procedure of 
collective bargaining and by protecting the exercise 
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by workers of full freedom of association, self-organiza¬ 
tion, and designation of representatives of their own 
choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or 
protection. 


"prevention of unfair labor practices 

"Sec. 10. (a) The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any 
unfair labor practice (listed in section 8) affecting com¬ 
merce. This power shall not be affected by any other 
means of adjustment or prevention that has been or 
may be established by agreement, law, or other¬ 
wise: * * * 

***** 

“(c) # * # If upon the preponderance of the testi¬ 
mony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is 
engaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor 
practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this Act: * * * 

# * * * * 

“(e) The Board shall have power to petition any cir¬ 
cuit court of appeals of the United States (including the 
United States Court of Appeals for the District of 
Columbia), or if all the circuit courts of appeals to which 
application may be made are in vacation, any district 
court of the United States (including the District Court 
of the United States for the District of Columbia), 
within any circuit or district, respectively, wherein the 
unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the en¬ 
forcement of such order and for appropriate temporary 
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relief or restraining order, and shall certify and file in 
the court a transcript of the entire record in the pro¬ 
ceedings, including the pleadings and testimony upon 
which such order was entered and the findings and order 
of the Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, and there¬ 
upon shall have jurisdiction of the proceeding and of 
the question determined therein, and shall have power 
to grant such temporary relief or restraining order as 
it deems just and proper, and to make and enter upon 
the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and en¬ 
forcing as so modified, or setting aside in whole or in part 
the order of the Board. No objection that has not been 
urged before the Board, its member, agent, or agency, 
shall be considered by the court, unless the failure or 
neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the 
Board with respect to questions of fact if supported by 
substantial evidence on the record considered as a whole 
shall be conclusive. * * * 

“(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides 
or transacts business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such 
court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition 
shall be forthwith served upon the Board, and thereupon 
the aggrieved party shall file in the court a transcript 
of the entire record in the proceeding, certified by the 
Board, including the pleading and testimony upon which 
the order complained of was entered, and the findings 
and order of the Board. Upon such filing, the court 
shall proceed in the same manner as in the case of an 
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application by the Board under subsection (e), and shall 
have the same exclusive jurisdiction to grant to the 
Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and 
enter a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the 
order of the Board; the findings of the Board with 
respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall in 
like manner be conclusive.” 
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STATEMENT OF QUESTIONS PRESENTED 

The Union in this case directed and induced the employees for 
whom it is the exclusive collective bargaining representative to en¬ 
gage in concerted slowdowns, partial strikes, refusals to work over¬ 
time, extensions of rest periods and other “harassing tactics” at a 
time when the Union’s prior collective bargaining agreement with 
the employer had expired and negotiations were taking place for 
a new agreement, the purpose of these tactics being to place pres¬ 
sure upon the employer in the current negotiations. The questions 
presented are: 

1. Whether these actions by the Union constitute a refusal 
to bargain in good faith with the employer in violation of 
Section 8(b)(3) of the National Labor Relations Act, as 
amended (29 U.S.C., Section 158(b)(3))? 

2. Whether these actions by the Union constitute “evidence” 
as to bad faith from which the National Labor Relations 
Board can infer that the Union refused to bargain in good 
faith with the employer? 

3. Whether, on the record presented, there is other evidence 
of bad faith in collective bargaining which may properly 
be taken into account in conjunction with the above ac¬ 
tions of the Union and which is sufficient to sustain a find¬ 
ing that the Union refused to bargain in good faith? 

4. Whether, assuming that on all the evidence the Board 
properly found that the Union refused to bargain in good 
faith, the Board may properly: 

a. Order that the Union refrain in the future from ever 
engaging in “harassing tactics” of the kind set forth 
above? 

b. Order the individual employee petitioners to work spe¬ 
cial hours and overtime and to refrain individually from 
engaging in slowdowns, partial strikes and other similar 
activity? 
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Untteh Stated Court ot Appeals 

for tfje district of Columbia Circuit 


No. 12,248 


Textile Workers Union of America, CIO, et al., and 
Local 1172, Textile Workers Union of America, et al., 

Petitioners 


v. 


National Labor Relations Board, 

Respondent 


ON PETITION TO REVIEW AND SET ASIDE ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 

The decision and order of the National Labor Relations Board 
(R. 1758-1769)review of which is here sought, was issued on 
May 5, 1954. The petition for review of the Board’s decision 
and order was filed with this Court on May 27, 1954. On July 2, 
1954, the Board filed its answer and cross-petition for enforce¬ 
ment. 

The statutory provisions under which jurisdiction of this petition 
for review is based are Sections 10(e) and 10(f) of the Labor Man¬ 
agement Relations Act, 1947, Act of June 23, 1947, Ch 120, 61 
Stat. 147-148, 29 U.S.C., Sections 160(e) and 160(f). 

1 In accordance with the order of the Court, entered January 4, 1955, cita¬ 
tions to the record herein refer to the pages of the certified record, numbered 
as indicated in the Index to Certified Record heretofore filed herein, not to the 
numerical pagination of the joint appendix. The page number of the certified 
record will be printed in bold-face type at the appropriate places on the printed 
pages of the joint appendix. 
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STATEMENT OF THE CASE 

The Parties 

This case arose as a result of charges filed with the National 
Labor Relations Board by the Personal Products Corporation. The 
Personal Products Corporation (hereinafter called the Company) 
is a New Jersey corporation engaged in the manufacture and sale 
of sanitary and surgical dressings. It has a plant in Chicago, Illi¬ 
nois, and is engaged in commerce within the meaning of the Labor 
Management Relations Act, 1947. (R. 1676-1677.) 

The petitioners are the Textile Workers Union of America, CIO 
(hereafter called the International Union) and Local 1172 of the 
Textile Workers Union of America (hereafter called the Local 
Union). Both labor organizations will hereafter sometimes be 
referred to jointly as the Union. The individual petitioners are 
agents of the Union. Two of them, Anthony Dvorscak and Frank 
Turk, are officers of the Local Union and employees of the Com¬ 
pany. 

In February, 1951, the International Union was certified, in 
Case 13-RC-1723, as the exclusive collective bargaining represent¬ 
ative of a unit of production and maintenance employees of the 
Company at its plant in Chicago, Ill. The Local Union was char¬ 
tered by the International in February, 1951, and has acted jointly 
with the International as the collective bargaining representative 
of the employees of the Company. (R. 1677, 1679-1680.) 

The Background 

In the months succeeding certification of the International Union 
and creation of the Local Union in 1951, frequent meetings were 
held with the Company for the purpose of negotiating a collec¬ 
tive bargaining agreement. An agreement was reached and signed 
on June 23, 1951. That agreement would have expired on Oc¬ 
tober 15, 1951, but it was automatically renewed, because of fail¬ 
ure to submit written notice of intention to modify or terminate, 
until October 15,1952. (R. 1677.) 

A timely notice prevented a further automatic renewal, and the 
contract expired on October 15, 1952. The 1952 negotiations 
began with a preliminary meeting on September 30, 1952, and 
continued for a period of 9 months until June 30, 1953. Many 
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V 


meetings were held and concessions were made by both sides. 
However, no agreement was ever reached. (R. 1678.) 

The Unfair Labor Practice Charge 

The Company’s unfair labor practice charge, which was filed on 
February 16, 1953, charged that the petitioners, and their officers 
and agents 

“. . . have been and are engaging in and instigating slow¬ 
downs, overtime bans, lunch and rest period stretchouts, ex¬ 
cessive breaks, and quickie strikes during a period of negotia¬ 
tions for a new labor agreement. By such acts and other acts 
the labor organizations, their officers and agents have refused 
and continue to refuse to bargain in good faith although cer¬ 
tified to do so.” (R. 1334.) 

An amended charge, listing other claimed unfair labor practices, 
was filed on March 31, 1953 (R. 1335), 2 and a complaint was 
issued by the General Counsel of the Board on June 5, 1953. A 
second amended charge was filed and an amended complaint was 
issued on June 25, 1953. Both complaints alleged that the Union 
had failed and refused to bargain collectively with the Company in 
violation of Section 8(b)(3) of the Act by engaging in, and au¬ 
thorizing and directing the employees in the unit to engage in, 
numerous walkouts and intermittent work stoppages, unauthorized 
extensions of lunch and rest periods, slowdowns of production, con¬ 
certed refusals to work overtime, refusal to work special hours, and 
holding of meetings on company time. (R. 1365-1373.) 

The Union denied that it had committed any unfair labor prac¬ 
tices and filed both an answer and a motion to dismiss the com¬ 
plaint on the ground, among others, that the acts alleged in the 
complaint did not constitute unfair labor practices. The motion 
to dismiss was denied and the hearing was held by a trial ex¬ 
aminer of the Board from July 7 to July 17, 1953. (R. 1676.) 

The case was tried by the General Counsel on the theory that 
the commission by the Union of the specific acts charged in the 

2 The additional charges in the amended and second amended charge com¬ 
plained of certain alleged acts of coercion by the Union and its agents in viola¬ 
tion of Section 8(b)(1) of the Act. The complaint which was subsequently 
issued included these additional charges and in die proceedings which followed 
the Union was found guilty of the unfair labor practices charged. The Union 
has agreed to cease and desist from such practices and no issue is presented in 
this proceeding as to the propriety of the Board’s findings with respect thereto. 
These additional charges will, therefore, be ignored hereafter. 



complaint—the slowdowns, work stoppages and other efforts to 
impede production while negotiations were in progress—consti¬ 
tuted in themselves a violation of Section 8(b)(3) of the Act. 
Detailed evidence as to the conduct of the Company and the Un¬ 
ion at the negotiation sessions was introduced only by the Union, 
in support of one of the defenses, that the Company had itself re¬ 
fused to bargain in good faith. This evidence was introduced 
over the repeated objections of the charging party and of the Gen¬ 
eral Counsel that such evidence was immaterial to the charge 
which was being tried. (R. 54, 922, 951, 953-956). In the Gen¬ 
eral Counsel’s view “detailed testimony concerning the bargaining 
that went on between the Company and the union” was “out¬ 
side the scope of the complaint” (R. 957). 

The Trial Examiner’s Intermediate Report 

The trial examiner found in favor of the General Counsel and 
the Company on all disputed issues of fact. He found: (a) that 
the Union had organized a concerted refusal of the employees 
to work in excess of 8 hours per day; (b) that it directed the em¬ 
ployees to engage in a “partial strike” by extending the 10-minute 
rest periods provided by the Company to 15 minutes; (c) that 
a Union steward instructed a mechanic, whose regular hours were 
from 8:00 a.m. to 4:30 p.m., to fail to report for special shift 
when directed to do so by the Company; (d) that the Union 
approved and instigated a slowdown in the employee’s produc¬ 
tion; and (e) that the Union organized 26 temporary walkouts 
or intermittent work stoppages, each lasting from 1 to 7*4 hours. 3 
(R. 1682-1696.) 

All of these activities, the Trial Examiner found, were tied in 
with the pending negotiations (R. 1698). The attitude of the 
Union, he found, was expressed in its negotiator’s statement that 

3 The finding as to the “unauthorized walkouts” was labeled by the Trial 
Examiner as the “last but not least in this recital of events.” (R. 1693.) 
After this “last” item he nevertheless included an equivocal finding that a 
Union official had persuaded certain stevedores employed by an outside con¬ 
tractor not to perform work at the Company’s plant. (R. 1696-1697.) Stand¬ 
ing alone, this finding is clearly subject to attack as unsupported even by the 
evidence cited by the Trial Examiner (R. 1697). Since the finding, however, 
is merely cumulative and was relied on as merely another instance of activity 
designed to impede production. It will not be treated separately and, for 
convenience, we will assume that the last instance of such activity is the one so 
labeled by the Trial Examiner. 
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. . by that maybe the Union and the Company would come to 
some agreement a lot sooner than they had been”. The entire 
program, he found, “was correlated to Respondent’s economic de¬ 
mands then pending” and was begun “solely to force the hand 
of the Company in collective bargaining.” (R. 1698.) 

Having made these findings of fact, the Trial Examiner then 
proceeded (R. 1699-1704) to an analysis of the legal consequences 
of these findings. He said, first, that the activities were “unpro¬ 
tected”, relying on the Board’s decision in Elk Lumber Co., 91 
NLRB 333, Gulf Coast Oil Company, 97 NLRB 1513 (1952), 
and Phelps Dodge Copper Products Corp., 101 NLRB 360 (1952). 
The policy of the Act, as set forth in sections 1 (b) and 201, was to 
secure the settlement of industrial disputes by encouraging good 
faith bargaining. Therefore, he concluded, the action of the Union 
in directing the employees to engage in unprotected activities con¬ 
stituted a refusal to bargain with the employer in good faith. 

“. . . under the decisions cited above, an employer may dis¬ 
charge his employees for engaging in unprotected activities 
of the nature engaged in by Respondents herein. It is to my 
mind anomalous to follow this up by stating that, despite the 
right of the employer to discharge employees for such con- | 
duct, their labor organization which directed them to en¬ 
gage in such conduct will not be ordered to cease and de- j 
sist therefrom and to thereafter bargain in good faith; one 
perforce flows from the other.” (R. 1702.) 

It is important to note that the Trial Examiner made no find¬ 
ing that in the negotiations themselves the Union had failed to j 
live up to its bargaining obligations. He rested his conclusion 
solely on the use by the Union of harassing tactics in support of 
its bargaining position. Such use, he found, constituted per se a 
refusal to bargain in good faith irrespective of the “conduct at the 
bargaining table.” (R. 1702.) 

The Board’s Decision and Order 

i 

The National Labor Relations Board issued its decision and or¬ 
der on May 5, 1954. (R. 1758-1769.) The Board affirmed all 
of the rulings and findings of fact made by the trial examiner. It 
also adopted his conclusion that the Union and the individual i 
respondents had violated Section 8(b)(3) of the Act. The Board, 
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however, said that it did not necessarily rely on all of the trial ex¬ 
aminer’s reasoning. (R. 1759.) 

The Board’s reasoning, on the basis of the same facts found by 
the trial examiner, was also based upon the policy to encourage the 
practice of collective bargaining. This policy, the Board said, is 
not effectuated by the abuse of either party of its bargaining powers 
so as to thwart or impair the bargaining process. (R. 1761.) 
Therefore, said the Board, “we think it clear that such unprotected 
harassing tactics were an abuse of the Union’s bargaining powers 
—‘irreconcilable with the Act’s requirement of reasoned discussion 
in a background of balanced bargaining relations upon which good 
faith bargaining must rest’—which impaired the process of col¬ 
lective bargaining that Congress intended not only to encourage but 
to protect.” (R. 1762.) 

Having found that the use of the harassing tactics was an abuse 
of the Union’s bargaining powers and therefore an unfair labor 
practice, the Board then tinned to examination of the decision in 
International Union, UAW, AFL v. Wisconsin Employment Re¬ 
lations Board, 336 U.S. 245 (1949) (hereinafter referred to as 
the Briggs-Stratton case). In that case the Supreme Court held 
that intermittent work stoppages were neither protected nor for¬ 
bidden by the Act. Answering the Union’s contentions based 
upon that case, the Board said that the case did not promulgate 
a rule of evidence and that the Supreme Court was not concerned 
with whether the action of a Union in engaging in such conduct 
constituted “evidence” of a lack of good faith in bargaining. The 
Board then concluded that “the unprotected harassing tactics em¬ 
ployed herein are evidence that the respondents failed to bargain 
collectively in good faith. Accordingly, we perceive no conflict 
between the Supreme Court’s decision in that case and our holding 
herein.” (R. 1764.) 

Based upon this finding, the Board issued the order recom¬ 
mended by the Trial Examiner. That order directed the petition¬ 
ers—the two Unions and their agents, including the two employees 
of the Company—to cease and desist from refusing to bargain in 
good faith with the Company by engaging in each of the various 
kinds of harassing tactics which the trial examiner had found to 
constitute an unfair labor practice. (R. 1766-1767.) 
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STATUTES INVOLVED 

The Labor Management Relations Act, 1947, Act of June 23, 
1947, c. 120, 61 Stat. 136-162, 29 U.S.C. § 151 et seq., provides, 
in part, as follows: 

“RIGHTS OF EMPLOYEES 

“Sec. 7. Employees shall have the right to self-organization, j 
to form, join, or assist labor organizations, to bargain col- i 
lectively through representatives of their own choosing, and 
to engage in other concerted activities for the purpose of col¬ 
lective bargaining or other mutual aid or protection, and 
shall also have the right to refrain from any or all of such ac¬ 
tivities except to the extent that such right may be affected by 
an agreement requiring membership in a labor organization 
as a condition of employment as authorized in section 
8(a)(3)” j 

“UNFAIR LABOR PRACTICES 

i 

“Sec. 8(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

* * * 

“(3) to refuse to bargain collectively with an employer,! 
provided it is the representative of his employees subject toi 
the provisions of Section 9(a); 

* * * i 

“(d) For the purposes of this section, to bargain col¬ 
lectively is the performance of the mutual obligation of the : 
employer and the representative of the employees to meet at 
reasonable times and confer in good faith with respect to 
wages, hours, and other terms and conditions of employment, 
or the negotiation of an agreement, or any question arising 
thereunder, and the execution of a written contract incorpo¬ 
rating any agreement reached if requested by either party, but 
such obligation does not compel either party to agree to a 
proposal or require the malring of a concession . . .” 

“LIMITATIONS 

“Sec. 13. Nothing in this Act, except as specifically pro¬ 
vided for herein, shall be construed so as either to interfere 
with or impede or diminish in any way the right to strike, or 
to affect the limitations or qualifications on that right.” 
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“DEFINITIONS 
* * * 

“See. 501. When used in this Act— 

(2) The term ‘strike’ includes any strike or other con¬ 
certed stoppage of work by employees (including a stoppage 
by reason of the expiration of a collective-bargaining agree¬ 
ment) and any concerted slowdown or other concerted in¬ 
terruption of operations by employees.” 

“SAVING PROVISION 

“Sec. 502. Nothing in this Act shall be construed to require 
an individual employee to render labor or service without his 
consent, nor shall anything in this Act be construed to make 
the quitting of his labor by an individual employee an illegal 
act; nor shall any court issue any process to compel the per¬ 
formance by an individual employee of such labor or service, 
without his consent; nor shall the quitting of labor by an em¬ 
ployee or employees in good faith because of abnormally 
dangerous conditions for work at the place of employment of 
such employee or employees be deemed a strike under this 
Act.” 

STATEMENT OF POINTS 

The petitioners herein waive the point, raised in the petition for 
review herein, that Local 1172 was not the collective bargaining 
representative of the employees and assume, for purposes of this 
case, that the Local Union had a duty to bargain in good faith with 
the Company. 

In this proceeding, the petitioners do not challenge the Board’s 
finding that they engaged in “harassing tactics.” Although cer¬ 
tain of the specific findings as to the separate tactics are unsup¬ 
ported by the evidence, we concede for purposes of this appeal that 
there is sufficient evidence to support a general finding that the 
Union did organize concerted actions to slowdown or interrupt the 
operations of the employer. 

Nor do the petitioners here challenge the finding by the trial ex¬ 
aminer that the Union’s use of these harassing tactics were “cor¬ 
related to [their] economic demands then pending” and that the 
purpose of the harassing tactics was “solely to force the hand of 
the company in collective bargaining.” 

The petitioners do contend, however: 

(l)That the decision of the Board that the use of these tactics 
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constitutes a refusal to bargain in good faith in violation of Section 
8(b)(3) of the Act, is erroneous; 

(2) That there is no evidence in the record upon which the 
Board could properly have found that the Union refused to bar¬ 
gain collectively in good faith; 

(3) That, irrespective of the above, the Board has no authority 
to order the Union to refrain in the future from engaging in con¬ 
certed activities such as slowdowns, extension of rest periods, inter¬ 
mittent walkouts, and partial strikes; 

(4) That the Board has no authority to direct the individual 
petitioners employed by the Company not to slow down, walk out, 
or refuse to work overtime. 

SUMMARY OF ARGUMENT 

The duty to bargain collectively does not require either party to 
eschew the lawful use of its economic strength so long as that 
strength is not used to avoid or evade collective baigaining. 

With respect to the employer, the duty to bargain collectively 
in good faith means that he must accept the union which his em¬ 
ployees have chosen as the exclusive channel through which bar¬ 
gaining as to wages, hours, and working conditions shall take place. 
Unilateral changes in the terms of employment constitute a refusal 
to bargain by the employer because they circumvent or undermine 
the union as the collective bargaining representative of the em¬ 
ployees. So long as the employer accepts the union as the col¬ 
lective representative of the employees, bargains with it exclusively 
and sincerely, and does not seek to undermine or circumvent it in 
order to achieve the forbidden individual bargaining, there are no 
restrictions in the Act upon his use of economic power if agree¬ 
ment with the union is not reached. Nothing in the Act prevents 
an employer, under those circumstances, from speeding up pro¬ 
duction, eliminating overtime work, shortening rest periods, con¬ 
tracting work out to other employers, shutting down his plant or 
reducing his wages. 

The same considerations apply to unions, although the element of 
undermining or circumventing the collective process is not present 
in the usual case since ordinarily the union exists only for the pur¬ 
pose of collective bargaining and would be eliminated from the 
picture if individual bargaining took place. It is equally true on 
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the union side, as well as on the employer side, that the Act does 
not prevent the use of any lawful economic weapons in support 
of a bargaining position. 

The union in this case actually bargained in good faith with the 
employer about its demands. This was not contested in the hear¬ 
ing before the Trial Examiner or before the Board. The Board’s 
statement that the union did not inform the employer of its spe¬ 
cific demands or the concessions which it desired is completely and 
totally unsupported by the record. 

The Trial Examiner and the Board found that the union had 
refused to bargain in good faith in this case, not because of any 
omission by the union with respect to bargaining about its de¬ 
mands, but because the union used “unprotected” tactics in sup¬ 
port of its demands. This conclusion involves a complete cir¬ 
cularity of reasoning. 

The Board has found that certain acts by unions and employees 
are “unprotected” by Section 7 of the Act, even though they are 
otherwise lawful, because the Board believes that they are not con¬ 
ducive to the achievement of the policies of the Act. The fact 
that actions are “unprotected” means that employees who engage 
in them can be discharged even though the actions are not unlaw¬ 
ful. To make the fact that the actions are “unprotected” the basis 
for declaring them unlawful therefore contradicts the very premise 
of the reasoning. The effect of the holding of the Board in this 
case is to convert the requirement that a union bargain collectively 
into a catch-all provision by which the Board will outlaw every 
form of economic pressure by a union which does not comport 
with the Board’s views as to appropriate labor etiquette. 

It cannot be argued that the use of “unprotected” tactics is “evi¬ 
dence” of a lack of good faith in the actual bargaining. The 
nature of the tactics used by a union in support of its demand can¬ 
not create any inference as to whether it in fact bargained about 
those demands. This is most clearly shown by asking what evi¬ 
dence of good faith would rebut the inference of bad faith which 
the Board says it draws from the union’s use of “unprotected” 
tactics. The Board’s order here, furthermore, actually demon¬ 
strates that the use of “unprotected” tactics was not really re¬ 
garded by the Board as merely evidence but as the substantive 
evil to be prevented, since the order prohibits the use of “unpro- 
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tected” activities and does not in any way refer to actual bargain¬ 
ing 

In addition to the considerations listed above it is clear that the 
Board’s order here must be set aside because it violates the express 
terms of the statute. The Act provides that nothing in it, except 
as specifically set forth, shall in any way interfere with or diminish 
the right to strike. A strike, both by the explicit definition of the 
Act and by the usage of the parties here, includes slowdowns and 
all other kinds of stoppages erf production. The Board’s order, 
therefore, prohibits precisely that which the Act says may not be 
prohibited. It is not contended here that the union did not have 
the right to strike at the time when it began its campaign of “un¬ 
protected” activities. Surely, if the union had a right to call for 
a complete cessation of work it had the right to call for a partial 
cessation of work. 

Even if, by some method which we cannot perceive, it could be 
found that the union in this case had not actually bargained in good 
faith about its collective bargaining demands, the proper order 
would be to compel it to do so. The order here, however, pre¬ 
vents the union from using, forevermore, the economic weapons 
of the partial strike and the slowdown. Furthermore, literally read, 
the order requires the two individual petitioners to work overtime 
and forbids them to slow down their productive effort. Clearly, 
this order cannot stand. 

The terms of the order here epitomize the Board’s error. The 
Board apparently seeks to prevent the union from using tactics 
which, in the Board’s opinion, give it an unfair advantage in the 
economic contest with the employer. But the Board is not charged 
with that responsibility except as Congress has specifically forbid¬ 
den unions certain tactics, such as the secondary boycott. The 
Board has no charter either to help weak unions which cannot 
strike effectively or to protect employers who cannot stand a strike. 
This was particularly evidenced in this case when the union sought 
to show that it engaged in “unprotected” activities because the 
economic situation was such as to prevent it from effectively calling 
a full scale strike. The Board thought that this was immaterial. 
We agree, but we believe that it demonstrates that the redressing 
of the balance of economic power is not a proper function of the 
Board. 
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ARGUMENT 

Introduction 

The principal issue in this case is whether a union which en¬ 
gages in “harassing tactics” designed to slow down or impede pro¬ 
duction while negotiations with the employer are in progress af¬ 
firmatively violates the provisions of the National Labor Relations 
Act. The trial examiner and the Board here have both come to 
the conclusion that such union action is prohibited by the Act by 
a chain of reasoning which involves at least two elements. These 
elements are: (1) that such activities are “unprotected” under 
the Act; (2) that the Union’s action in directing the employees 
to engage in “unprotected” activities while negotiations are in 
progress constitutes a violation of the obligation of the union to 
bargain in good faith. 

We believe that both steps in this reasoning are erroneous. We 
contend that slowdowns and other forms of concerted activity 
engaged in by employees for their mutual aid and protection which 
are not illegal or contrary to any provision of the Act are protected 
by Section 7 of the Act. This means that any employer who dis¬ 
charges or otherwise disciplines or discriminates against an em¬ 
ployee because he is engaged in such activities would violate Sec¬ 
tions 8(a)(1) and 8(a)(3) of the Act. We believe, therefore, 
that the premise upon which the Board’s reasoning is based is er¬ 
roneous. 

We further believe that, even if we are wrong as to the protected 
nature of actions such as those engaged in here, it does not fol¬ 
low at all that the action of the union in directing and encouraging 
the employees to engage in “unprotected” concerted activity consti¬ 
tutes a failure to bargain in good faith. We believe that even if 
an employer is free, under the Act, to discipline employees or other¬ 
wise coerce them because they have engaged in “harassing tactics,” 
this constitutes only a limitation on the obligations imposed by the 
Act on employers. It does not provide a basis for concluding that 
a union which encourages employees to undertake such actions af¬ 
firmatively violates the provisions of Section 8(b)(3) of the Act. 

The Board’s position here can be attacked either by attacking 
its premise that the actions are unprotected or by attacking the 
argument that encouraging employees to engage in unprotected ac¬ 
tivities is a union unfair labor practice. We believe that the error 
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of the Board’s position is most easily demonstrated by showing 
that the action of a union in directing and encouraging employees 
to engage in unprotected activities is not itself a violation of the 
Act. We shall, therefore, in this first part of our brief assume, for 
the purposes of argument, that the slowdowns, intermittent work 
stoppages and other “harassing” tactics engaged in here were un¬ 
protected activities—that is, that the employer was free to discrim¬ 
inate against the employees who engaged in such activities. 

We wish to make it crystal clear that we make this assumption 
for the purposes of argument only and because we believe that 
this case can thus be disposed of without reaching the issue as to 
whether such activities are unprotected. We reiterate that we be¬ 
lieve, in accordance with what we regard as the controlling de¬ 
cision of this Court, 4 that slowdowns and similar concerted activity 
are protected under the Act. In this brief, however, we will as¬ 
sume, with the Board, that the union directed the employees to 
engage in “unprotected activities.” 

I—The Duty to Bargain Collectively Does Not Require Either 
Party to Eschew the Lawful Use of Its Economic Strength 
So Long as That Strength Is Not Used to Avoid or Evade 
Collective Bargaining. 

The National Labor Relations Act, as amended, requires both 
employers and unions to bargain collectively in good faith. In 
this case the union’s agreement with the employer had expired. 
Three months of collective bargaining for a new contract had taken 
place. The union could lawfully have called a strike. It did not. 
Instead, it organized employee action not constituting a full-fledged 
strike but designed to slow-down or impede production. The 
question is whether, in so doing, the union violated its duty to bar¬ 
gain collectively in good faith. The question can be answered only 
if we first set forth what the duty to bargain collectively means. 

Understanding of the duty to bargain collectively necessarily 
requires an understanding of the basic nature of the interrelation¬ 
ship between employer, employees, and union. It is important, first 
of all, to recognize that the relationship is a three-way relationship. 
It is not just between the union and the employer and the two are 

4 Local Union No. 1229 v. NLRB, 202 F. 2d 186, revd. on other grounds 
Labor Board v. Electrical Workers, 346 U. S. 464; see infra, p. 36. 
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not in a parallel position. At the opposite poles are the employer 
and the employees. The employer pays the wages and directs 
what work is to be done. The employees perform the work and 
are paid for it. The union is in an intermediate position. In the 
absence of a union, the employer sets the terms of his relationship 
with employees by individual bargaining. This bargaining may be 
real, but in most cases it involves only the acceptance of terms uni¬ 
laterally dictated by the employer. In either event, the relationship 
between employer and employee is a direct one. Where there is a 
union, a third party is added. The duty to bargain collectively 
sets forth the bargaining rights and obligations of the parties when¬ 
ever this third, intermediate, party is added to the picture. 

A —The employer’s duty to bargain collectively. 

Prior to the Wagner Act there was no duty to bargain col¬ 
lectively. If the employees selected a union to represent them, 
the employer had an option. He could continue to act unilaterally, 
bargain with the employees individually and ignore the union. Al¬ 
ternatively, he could recognize the union and bargain with it con¬ 
cerning the terms and conditions of his employment of the in¬ 
dividual employees. Only the use of economic force could compel 
him to accept this alternative. 

The Wagner Act removed the option and thus presumably made 
economic strife to compel collective, as opposed to individual, bar¬ 
gaining unnecessary. It created an obligation upon the employer 
to recognize a union which had been freely chosen by his employees. 
It required that the employer bargain exclusively with that union 
with respect to the employee’s wages, hours and working condi¬ 
tions. The right of the employees to join together in selecting a 
union as their collective bargaining representative was set forth in 
Section 7 of the Act. Section 9(a) of the Act provided that a 
union, once selected by a majority of the employees should be the 
exclusive bargaining representative of all the employees. And 
Section 8 (5) 5 provided that it was an unfair labor practice for 
an employer to refuse to bargain with the collective bargaining 
representative of his employees. 

The purpose of the Wagner Act was thus to deny to employers 
their previously existing alternative of individual bargaining. So 
long as the union remained the freely chosen intermediary through 


5 Now Section 8(a) (5). 
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which a majority of the employees wished the employment bargain 
to be made, the employer was obliged to accept it as the exclusive 
agent of the employees, and to negotiate with it as to the terms 
of the employment relationship. 

The employer, of course, remained the employer, with the right 
to hire, fire and direct the working forces. In the absence of 
agreement with the union he could lawfully make unilateral 
changes in conditions of employment so long as their purpose was 
not “undermining or disparaging” the Union. NLRB v. Bradley 
Washburn Co., 192 F. 2d 144, 151 (7th Cir. 1951). Westchester 
Newspapers, Inc., 26 NLRB, 630 (1940). See Labor Board v. 
Crompton Mills, 337 U.S. 217, 224 (1949) and cases there cited. 
And, since the union’s status rested on the consent of the employees, 
there was and is no assurance that even the duty to bargain col¬ 
lectively before acting unilaterally would continue indefinitely. 

Under these circumstances, the reality of an employer’s genuine 
acceptance of the union as the exclusive bargaining agent of the 
employees was, in many cases, a difficult question. There is, on 
the one hand, no obligation to come to agreement with the union or, 
indeed, to make concessions to it. There is, on the other hand, an 
obligation not to avoid agreement with the union so as to permit 
unilateral action or individual bargaining. 

The sometimes fine line between employer actions dictated by 
an unwillingness to make requested concessions to employees and 
actions dictated by unwillingness to make those concessions to the 
union has been embodied in the words “good faith”. 

The employer, the Board and the courts said, must not merely 
go through the forms of collective bargaining, with a fixed inner 
resolve not to agree, but must have “an open mind and a sincere 
desire to reach an agreement.” NLRB v. Reed & Prince Mfg. Co., 
118 F. 2d 874, 885 (1st Cir., 1941). The critical question is 
the “attitude—intent, if you will” of the employer. NLRB v. 
Montgomery-Ward & Co., 133 F. 2d 676, 687 (9th Cir., 1943). 
This can be manifested in many ways—such as the refusal to agree 
to a contrast expressing present practices which there was no real 
intention to change and the deliberate delay in holding meetings 
which the Court relied upon in the Montgomery-Ward case,® the 
refusal to grant appropriate authority to the company’s negotia- 

« See also Rex Mfg. Co., 86 NLRB 470 (1949). 
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tions, 7 or the withdrawal of concessions previously made. 8 

Action by the employer away from the bargaining table may 
also show the absence of good faith acceptance of the union as the 
exclusive bargaining representative. If employer refuses to agree 
to a wage increase proposed by the union, but grants it unilater¬ 
ally to the employees, he obviously shows his non-acceptance.® 
Or, if he threatens to shut down his plant in the event of union 
organization, 10 or takes similar action to undermine the union. 

None of these rules limit the use by the employer of his bar¬ 
gaining power so long as he does not use that power to separate the 
employees from their union. The employer’s ultimate bargaining 
power of course, is the fact that he is the employer, who pays the 
wages and directs the working force. Because he is the employer, 
his views as to what is a proper wage scale prevails unless there is 
agreement to the contrary. And nothing in the Act limits the use 
of this ultimate economic weapon, if the employer bargains with 
the union in good faith before using it. 

Speeding up production, eliminating overtime work, shorten¬ 
ing rest periods, contracting work out to other employers, reduc¬ 
ing wages—all of these the Act permits the employer to do, in the 
absence of agreement to the contrary, so long as he accepts the un¬ 
ion, which his employees have chosen as their representative in 
“good faith” and bargains with it on these matters. The duty to 
bargain in good faith requires the employer to relinquish the use 
of his power only insofar as that power is used in an attempt to 
avoid or undermine the union’s position as the exclusive channel 
through which bargaining must take place. 

That this is the nature of the duty to bargain in good faith with 
the union is clear, not only from the structure of the Wagner Act 
and the decisions under it, but also from its legislative history. 
The bill which ultimately became the Wagner Act was S. 1958, 
74th Cong., 1st Session. This bill did not specifically provide that 
a refusal to bargain collectively was an unfair labor practice. In 
testimony in support of the bill, Senator Wagner said that: 


t See Fry Roofing Co., 106 NLRB No. 34, 32 LRRM 1426 (1953) and Fry 
Roofing Co. v. NLRB, 216 F. 2d 273 (9th Cir. 1954). 

8 Tomlinson of High Point, 74 NLRB 681 (1947). 

9 Labor Board v. Crompton Mills, 337 U.S. 217 and cases there cited. 

10 U. S. Gypsum Co., 90 NLRB 964. 
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“. . . while the bill does not state specifically the duty of an 
employer to recognize and bargain collectively with the repre¬ 
sentatives of his employees, because of the difficulty of setting 
forth this matter precisely in statutory language, such a duty is 
clearly implicit in the bill. To attempt to deal with his men 
otherwise than through representatives they have named for 
such purposes would be the clearest interference with the 
right to bargain collectively.” I Legislative History of the 
National Labor Relations Act, 1935, (published by the Na¬ 
tional Labor Relations Board, 1939) p. 1419. 11 
Later, the following, in a discussion with the Chairman, Senator 
Walsh, ensued: 

The CHAIRMAN. There is nothing in this bill that per¬ 
mits the issue of an order or the inflicting of any penalty upon 
any employer who receives representatives of the employees 
and who conducts conferences with them, even if the con¬ 
ferences end in the ability of the employer to agree to the 
terms of the employee? 

Senator WAGNER. No; you could not do that very well. 
But I am sure there is in the legislation the implicit obliga¬ 
tion upon the employer to bargain collectively. 

The CHAIRMAN. How are you going to reach that? 

Senator WAGNER. These things are not very difficult in 
actual practice, because it is easy to ascertain whether an 
employer refused to recognize the process of collective bar¬ 
gaining . 

The CHAIRMAN. Whether he is acting in good faith . 

Senator WAGNER. That is it exactly. 

The CHAIRMAN. Suppose he is not, what you going 
to do with him under this legislation? He receives the rep¬ 
resentatives of the employees, sits in the conference room with 
them, and says, “Thank you, gentlemen, but I cannot accept 
your proposition.” The only thing left is for the employees to 
strike, is it not? There is nothing in the law to compel the 
employer to do anything. 

Senator WAGNER. Of course, he need not reach an 
agreement. But if he evidenced bad faith by not really at¬ 
tempting to bargain collectively, that would be an unfair la¬ 
bor practice, because it would be interference with the right 
of employees to bargain collectively. Id., at p. 1420-1421 
(emphasis added). 


11 Hereinafter cited as “Legislative History.” 
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Francis Biddle, then Chairman of the old National Labor Rela¬ 
tions Board which had been appointed by the President, suggested, 
in his testimony, that it would be better to spell out specifically 
the employer’s duty and proposed an additional unfair labor prac¬ 
tice provision in the precise terms ultimately adopted. 

. . Senator Wagner, in his testimony before the commit¬ 
tee yesterday, argued along these lines—that the duty of the 
employer to bargain collectively was implied from the right 
of the employees to bargain, and that failure to bargain would 
therefore be an interference with the right However, there 
has been so much disagreement and confusion with respect to 
the employer’s duty to bargain collectively that I believe this 
duty should be expressed in the act, and suggest that the fol¬ 
lowing be added as subdivision (5) of section 8, which sec¬ 
tion defines unfair labor practices: 

(5) To refuse to bargain collectively with the representa¬ 
tives of his employees, subject to the provisions of section 
9(a). 

The CHAIRMAN. This is an entirely new suggestion. 

Mr. BIDDLE. Yes. 

The CHAIRMAN. This was not presented last year? 

Mr. BIDDLE. I think it was in one of the bills last year. 

The CHAIRMAN. It is possible, but I do not think in the 
bill Senator Wagner advocated or the bill we reported this was 
suggested. 

Mr. BIDDLE. Without speaking for Senator Wagner, of course, 
I have made this suggestion to him, and I think he is very open- 
minded about it. 

Section 8 defines unfair labor practices, and there are four sub¬ 
divisions of this question; and the proposals I have just given would 
be the fifth subdivision; and it makes it a violation of the Act to 
refuse to bargain. 

The CHAIRMAN. Will you read it again, please? 

Mr. BIDDLE. It reads: 

To refuse to bargain collectively with the representatives of his 
employees, subject to the provisions of Section 9(a). 

Section 9(a) is the majority-rule provision. 

The CHAIRMAN. What would constitute a refusal, Senator 
Murray suggests? 

Mr. BIDDLE. When they turn them down flat and say, “I 


will not deal with the union”, that is the most obvious refusal of 
this, as we frequently have such cases. Or when they string them 
along without any real purpose of intend of bargaining. 

You may say that to tell a man he must try to make a contract 
does not mean much, but it means a great deal in actually dealing 
with these problems, because it means that the employer must 
make a bona fide genuine effort to come to an agreement. 

The CHAIRMAN. Refuse to meet, are the words you give? 

Mr. BIDDLE. I said to refuse to bargain collectively with the 
representatives. I thought it could be very simply stated that way. 
Id., at p. 1455. 

The bill, as reported to the Senate and as passed by it, con¬ 
tained the unfair labor practice provision suggested by Mr. Biddle. 
The Committee report described the purpose of the provision as 
follows: 

“DUTY TO BARGAIN COLLECTIVELY 

“The fifth unfair labor practice makes it illegal for an em¬ 
ployer—to refuse to bargain collectively with the representa¬ 
tives of his employees, subject to the provision of section 9(a). 

The committee wishes to dispel any possible false impres¬ 
sion that this bill is designed to compel the making of agree¬ 
ments or to permit governmental supervision of their terms. 
It must be stressed that the duty to bargain collectively does 
not carry with it the duty to reach an agreement, because the 
essence of collective bargaining is that either party shall be 
free to decide whether proposals made to it are satisfactory. 

But, after deliberation, the committee has concluded that 
this fifth unfair labor practice should be inserted in the bill. 
It seems clear that a guarantee of the right of employees to 
bargain collectively through representatives of their own 
choosing is a mere delusion if it is not accompanied by the 
correlative duty on the part of the other party to recognize 
such representatives as they have been designated (whether 
as individuals or labor organizations) and to negotiate with 
them in a bona fide effort to arrive at a collective bargaining 
agreement. Futhcrmore, the procedure of holding govem- 
mentally supervised elections to determine the choice of rep¬ 
resentatives of employees becomes of little worth if after the 
election its results are for all practical purposes ignored. Ex¬ 
perience has proved that neither obedience to law nor re- 
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spect for law is encouraged by holding forth a right un¬ 
accompanied by fulfillment. Such a course provokes constant 
strife, not peace.” 12 

In the House, the same history was repeated. Hearings were 
held on H.R. 6288, which had been introduced by Representa¬ 
tive Connery. Senator Wagner testified that the duty to bargain 
collectively was implicit in the bill’s provision that a union selected 
by the majority should be the exclusive representative of all. 13 Mr. 
Biddle suggested that the duty be made explicit. 14 

The Committee reported H.R. 7978, “a somewhat amended 
version of the original bill.” 15 which contained the language sug¬ 
gested by Mr. Biddle. In the meantime, S.1958 had passed the 
Senate and it, too, was reported by the House Committee. 1 ® It 
was recommitted, 17 again reported with amendments, 18 and finally 
passed. 19 

In all of these later versions in the House, Section 8(5) appeared 
in the form ultimately enacted. The provision was repeatedly 
described as one which “rounds out the essential purpose of the 
bill.” 20 

It is clear from this history that the purpose of Section 8(5) of 
the Wagner Act, which is today Section 8(a)(5) of the Taft- 
Hartley Act, was primarily to require employers to bargain col¬ 
lectively. What was desired was that an employer should, in 
Senator Wagner’s words “recognize the process of collective bar¬ 
gaining.” 

The words “good faith” which appear in the definition of col¬ 
lective bargaining in the Taft-Hartley Act only serve to underline 
the nature of the duty imposed. Under both Acts, the end sought 
is not only a course of conduct but a subjective state of mind. 

12 Sen. Rcpt. No. 573 on S.1958, 74th Cong., 1st Sess. (1935) p. 12; 2 
Legislative History 2312. 

13 2 Legislative History 2490. 

14 2 Legislative History 2649. 

w H. Rcpt. No. 969 on 7978, 74th Cong., 1st Sess. (1935) p. 1; 2 Legis¬ 
lative History 2910. 

i® H. Rcpt. No. 972 on S.1958, 74th Cong., 1st Sess. (1935); 2 Legisla¬ 
tive History 2956-2989. 

ii 79 Cong. Rec. 8727 (1935); 2 Legislative History 3013. 

is H. Rcpt. No. 1147 on S.1958, 74th Cong., 1st Sess. (1935); 2 Legisla¬ 
tive History 3046-3088. 

1® 79 Cong. Rec. 9731; 2 Legislative History 3227. 

20 H. Rcpt. No. 969, p. 17; H. Rcpt. No. 972, p. 17; H. Rcpt. No. 1147, 
p. 20; 2 Legislative History 2927, 2974, 3069. 
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Bargaining in “good faith” means honestly, and without reserva¬ 
tions, recognizing the union as the exclusive channel through 
which the terms of the employment relationship are to be estab¬ 
lished and making, in Mr. Biddle’s words, “a bona fide genuine 
effort to come to an agreement.” 

! 

B —The Union’s Duty to Bargain Collectively. \ 

In the light of the basic 3-way relationship between employer, 
union and employee, a statutory requirement that a union bargain 
collectively may not, at first glance, appear meaningful. The 
union exists in the usual case for the purpose of collective bar- ! 
gaining. 

Prior to the Wagner Act the employer had an option to deal 
through the union or to deal directly with the employees. The 
purpose of the Wagner Act in imposing a duty to bargain collec - ; 
tively on employers was to eliminate that option whenever the ! 
employees exercised the right given by the Act to choose a collec¬ 
tive bargaining representative. But the union normally has no i 
such option. It would, therefore, appear footless to deny it the 
use of non-existent option. i 

The Wagner Act’s requirement that employers bargain collec- I 
tively did have a counterpart on the employee side, but that ! 
counterpart related to the employees, not the union. The em- i 
ployees had and retained an option to choose whether they wished ' 
individual or collective bargaining. But, if a majority voted in 
favor of union representation, then all of the employees, including i 
the anti-union minority, were obliged to accept the collective bar- ! 
gaining process as the exclusive method for determining the terms 
of employment. Individual bargaining was forbidden to both j 
the employer and the employees. 

i 

The Taft-Hartley amendments to the Wagner Act nevertheless j 
did make it an unfair labor practice for a union to refuse to bar¬ 
gain collectively. Since analysis alone provides no clue as to the j 
purpose of this provision, resort must be had to its legislative his- 
troy to discover the objective sought to be accomplished. j 

The story begins in the House. H.R. 3020, 80th Cong., 1st 
Sess., both as reported and passed, contained a provision. Section 
8(b)(2), making it an unfair labor practice for a recognized or 
certified union to refuse to bargain collectively. As stated in the i 
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report of the House Committee, this had the effect of making “the 
standards and definitions which have been discussed in relation to 
Section 2(11) apply in case of unions, as well as in the case of 
employers.” 21 

Turning to Section 2(11) of the House bill 22 we find that it 
contained, by way of definition of “collective bargaining,” a num¬ 
ber of requirements applicable equally to unions and employers, 
and some, indeed, which applied only to unions. Sub-section (A) 
of 2(11) required that, if an agreement was in effect providing a 
procedure for the settlements of disputes, the parties must follow 
such procedure. Sub-section (B) contained a detailed descrip¬ 
tion of the collective bargaining procedure, including a specified 
number of meetings within a stated period and also including, as 
a condition for any lockout or strike, a procedure for notifying 
the employees of the employer’s last offer and for conducting a 
secret ballot as to whether such offer should be rejected and a strike 
called. In addition, it specified and limited the subjects which 
could be discussed in the collective bargaining procedure, excluding 
therefrom such subjects as welfare funds, pensions, checkoff, and 
a number of other commonly bargained benefits. Section 2(11) 
rather conspicuously omitted any requirements that the bargain¬ 
ing be in “good faith.” 23 

It thus will be seen that the requirement that a certified union 
bargain collectively served, in the House bill, as a device to make 
effective a series of defined proscriptions against union action. The 
bill did not directly make the proscribed actions unfair labor prac¬ 
tices. Instead, it required unions to bargain collectively and then 
defined collective bargaining as refraining from engaging in the 
proscribed practices. 

The Senate bill, S.1126, also contained a provision making a 
union refusal to bargain collectively an unfair labor practice. It 
did not, however, contain the elaborate definition of the collective 
bargaining process which was contained in Section 2(11) of the 
House bill. Its definition of collective bargaining was contained 

21 House Report No. 245 on H.R. 3020, 80th Cong., 1st Sess. (1947) 
p. 31; 1 Legislative History of the Labor Management Relations Act, 1947 
(published by the National Labor Relations Board, 1948) 322 (hereinafter 
cited as “Leg. Hist (1947)"). 

22 1 Leg. Hist. (1947) 36-40, 163-167. 

23 See H. Rept. No. 245 on H.R. 3020, 80th Cong., 1st Sess. (1947) 
19-23, 30-31, 69-71; 1 Leg. Hist. (1947) 310-314, 321-322, 360-362. 
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in Section 8(d). This definition included as the House bill did 
not, the notion of “good faith.” It also included limitations upon 
the right to strike. Instead of a last offer ballot, however, the limi¬ 
tation here was that notices be given to state and federal mediation 
services and that there be a 60 day cooling off period. 24 

Section 8(b)(3) in the Senate bill thus performed, in part, the 
same function as the similar provision in the House bill: it made 
the limitations on strikes, which were contained in the definition 
of collective bargaining, applicable to unions. Whether anything 
more was intended cannot be gleaned from the committee reports. 
The majority report simply says that the obligation imposed by 
Section 8(b)(3) upon unions is the same as that imposed upon 
employers by Section 8(a)(5). 25 The minority views of the Dem¬ 
ocratic members of the Committee apparendy did not regard the 
provision as significant enough to comment upon either favorably 
or unfavorably. 

In the debate on the Senate floor, a few Senators indicated what 
they had in mind by the requirement that a union bargain col¬ 
lectively. Senator Morse, who opposed the reported bill and in¬ 
troduced a substitute, declared on the Senate floor that he was in 
favor of a provision requiring unions to bargain collectively, al¬ 
though it seemed to him that unions would seldom refuse to do 
so since collective bargaining was, he thought “one of the pri¬ 
mary, if not the primary, reasons for their existence.” 26 

Senator Ellender was more explicit as to what he thought the 
proposed provision meant. He referred to cases in which unions 
“frustrate the duty to bargain collectively by delivering an ultima¬ 
tum on a ‘take it or leave it’ basis.” 27 He asked himself how bar¬ 
gaining had been conducted by Mr. Philip Murray and the steel¬ 
workers’ union and he answered in this fashion: 

“They simply said, in effect, ‘Here is a contract. We 
want so much pay an hour. We want you to do this, that, 
and the other. Sign here on the dotted line.’ No effort 
was made to bargain with the smaller companies. Why? 
Because there was nothing in the act to force those unions 

2< 1 Leg. Hist. (1947) 112, 114-115. 

2« S. Rept. No. 105 on S.1126, 80th Cong., 1st Sess. (1947) 22; 1 Leg. 
Hist. (1947) 428. 

2«93 Cong. Rec. 1844 ; 2 Leg. Hist. (1947) 982. 

27 93 Cong. Rec. 4138; 2 Leg. Hist. (1947) 1062. 
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to bargain collectively. They could almost get by with 
murder.” 28 

In bargaining with the coal mine operators, according to Sen¬ 
ator EUender, John L. Lewis 

“made a proposal on a basis of ‘take it or leave it.* Of 
course, that could not be regarded as realistic collective bar¬ 
gaining. 

The same situation existed with respect to General Motors, 
when the president of the union dealing with it, Mr. Reuther, 
presented to General Motors the proposition, ‘We want a 30- 
cent increase in wages, and we will not take ‘No* for an an¬ 
swer, unless you open your books and show us that you can¬ 
not pay it.* That attitude was assumed throughout the col¬ 
lective-bargaining period. 

I say to my colleagues that such action is not collective 
bargaining. In order to remedy this situation, the pending 
bill provides that both parties must bargain in good faith.” 29 

The same thought was expressed by Senator Hatch in approving 
the provisions of Section 8(b) (3). He said: 

“I approve subsection 3 of section 8(b) making it an unfair 
labor practice for a union to refuse to bargain collectively 
with an employer if the union is the authorized bargaining 
representative. The whole purpose of the Wagner Act is to 
bring about bargaining. A union certainly should not be 
permitted to thwart such a laudable purpose simply by keep¬ 
ing mum until an employer is financially exhausted.” 80 

In conference, the differences between the Senate and the House 
bill with respect to the nature of the duty to bargain collectively 
were resolved largely by adopting the Senate version. There was 
little difference between the two bills in the specific provision re¬ 
quiring unions to bargain collectively. The major differences were 
in the definition of what was meant by collective bargaining. On 
this issue the House conference report first set forth the detailed 
procedures which had been proposed by the House and then 
described the Senate amendment in these words: 

“The Senate amendment did not, in the definition section, 
contain any definition of ‘collective bargaining,’ but did con- 

28 Ibid. 

2» Ibid. 

80 93 Cong. Rec. 5005; 2 Leg. Hist. (1947) 1479. 
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tain (See. 8(d)) a provision stating that collective bargain¬ 
ing was to consist of for the purposes of Section 8. It was j 
stated as the performance of the mutual obligation of the I 
parties to meet at reasonable times and confer in good faith \ 
with respect to wages, hours, and other terms and conditions 
of employment, or with respect to the negotiation of an agree¬ 
ment, or with respect to any question arising thereunder; and 
the execution of a written contract incorporating any agree¬ 
ment reached if desired by either party. This mutual obli¬ 
gation was not to compel either party to agree to a proposal 
or require the making of any concession. Hence, the Senate I 
amendment, while it did not prescribe a purely objective test 
of what constituted collective bargaining, as did the House j 
bill, had to a very substantial extent the same effect as the j 
House bill in this regard, since it rejected, as a factor in de¬ 
termining good faith, the test of making a concession and thus j 
prevented the Board from determining the merits of the posi¬ 
tions of the parties.” 81 

j 

The Conference Committee then reported that the Conference 
agreement followed in general the provisions of the Senate pro¬ 
posal, with certain clarifying changes. 

j 

If anything can be drawn from this legislative history it is that j 
the requirement that unions bargain collectively was primarily 
proposed for reasons of symmetry. The Act required employers 
to bargain and there seemed to be no good reason why a similar 
requirement should not be asked of Unions. Some legislators 
who opposed the Act as a whole did not oppose Section 8(b)(3), 
although they regarded it as having little real function. Others 
regarded it as objectionable primarily because it was superfluous. 

To the extent that specific content was given to Section 8(b)(3) 
by its proponents, the conduct which was intended to be outlawed 
by the Section seems to have been exclusively a union’s refusal 
to sit down with an employer, and explain and negotiate concern¬ 
ing the contract which it tendered in collective bargaining. There 
is some indication that some of the proponents believed that union 
adamancy and the adoption of a “take it or leave it” attitude 
would be outlawed by Section 8(b)(3). But both houses simul¬ 
taneously agreed to a definition of collective bargaining in Section 

«H. Conf. Rcpt. 510 on H.R. 3020, 80th Cong. 1st Scss. (1947) p. 34; j 
1 Leg. Hist. (1947) 538. 
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8(d) which specifically stated that collective bargaining in good 
faith does not require either party to agree to a proposal or re¬ 
quire the making of a concession. It is apparent that this defini¬ 
tion was enacted to limit the duty of employers and that little, if 
any, thought was given to the inconsistency between Section 8(d) 
and the kind of union conduct which the proponents of the bill 
apparently thought they were forbidding by imposing a duty 
to bargain collectively upon unions. 

While the precise nature of the union conduct intended to be 
forbidden by Congress when it provided that a union must bar¬ 
gain collectively cannot, therefore, be precisely determined, it seems 
at least clear that certain things were not intended to be included. 

No committee report, in either house, and no proponent of the 
proposed provision in cither house indicated in any way that Sec¬ 
tion 8(b)(3) was intended to prohibit the use of economic strength 
by union in support of a lawful collective bargaining demand. At 
one point in the Senate debate Senator Knowland did refer to 
“collective bludgeoning.” 82 In using that term, however, he made 
it quite clear that he was not referring to a case in which a union 
used economic force in support of a lawful demand made on be¬ 
half of the employees. What he referred to as “collective bludg¬ 
eoning” was a threat by a union which did not represent the em¬ 
ployees and which the employees did not want, to stop all deliver¬ 
ies to a factory or plant unless the employer would sign a closed 
shop agreement and force his employees to join the union. This, 
Senator Knowland said, was “collective bludgeoning” and required 
legislative action regulating the closed shop and the union shop. 

Other than this reference to the use of economic power which 
occurred in connection with a discussion of the union shop and 
closed shop provisions of the Act, there is no indication by any 
legislator who supported the bill that a duty to bargain collectively 
which was imposed upon unions was intended to limit in any way 
the use by unions of economic pressure to support appropriate 
demands made at the collective bargaining table. 

C— Conclusion. 

Our examination of the nature of the duty to bargain collectively 
has demonstrated, we believe, first that the duty to baigain col- 

32 93 Cong. Rcc. 4363; 2 Leg. Hist. (1947) 1172. 
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lectively imposed upon the employer is, first, a duty to bargain 
collectively. That is, the employer is required to accept the union j 
as the exclusive channel through which bargaining as to wages, 
hours and working conditions shall take place. The Board and j 
the Courts have found that it is a refusal to bargain collectively if 
the employer uses his economic powers in order to circumvent or 
undermine the union as the collective bargaining representative 
of the employees and thus to return to individual bargaining. So j 
long as the employer accepts the union as the collective representa¬ 
tive of the employees, bargains with it exclusively, and does not j 
seek to undermine or circumvent it, there are no restrictions upon 
the use by the employer of his economic power if agreement is not 
reached. 

! 

With respect to the union’s duty to bargain collectively, the 
element of undermining or circumvention of the collective process 

is, of course, not present. 8 * The duty to bargain imposed by the 
Act includes, therefore, only the duty not to, in Senator Hatch’s 
words, keep mum until an employer is financially exhausted. Ad¬ 
ditionally, perhaps, the duty to bargain implies a duty not to ask 
for illegal provisions in a collective bargaining contract or to take 
economic action in support of such an illegal demand . 84 

; 

One point should always be kept clear. The system of col¬ 
lective bargaining is not a system under which conditions of em- j 
ployment are established in an ivory tower. In the background of 
every bargaining session necessarily is the power of either party 
to use its economic force if agreement is not reached. On the 
employer’s side the economic weapon is the right to refuse to make 
the changes requested by the union or to institute unilaterally the 
changes which the employer seeks. On the union’s side the power 

83 If there were a multi-employer collective bargaining agency, certified by 
the Board in an appropriate unit, and if a Union shut down or threatened 
to shut down all of the plants with the purpose and object of undermining 
the multi-employer agency and inducing individual employers to deal with 

it, then perhaps it might be argued that the union failed to bargain “collec¬ 
tively” with the employers. Such a conclusion would depend on whether the 
word “collectively” could be read to refer to a collection of employers. If 
so, the analogy would hold. 

34 “Ordinarily, cases in which a union is alleged to have refused to bar¬ 
gain involve the legality of some proposal insisted on by the union .... This 
pattern prevailed in cases decided by the Board during the 1951 fiscal year 
as during past years.” NLRB, Sixteenth Annual Report, 220-221 (1952); j 
NLRB, Seventeenth Annual Report, 189 (1953). 
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is to take measures affecting production so that the employer will 
not reap the expected profits from the enterprise. The duty to 
bargain collectively does not mean that either party, so long as 
it respects the authority and status of the other, is required to give 
up its economic weapons and substitute for them the forensic 
prowess of its representatives. It does mean that the parties shall 
negotiate and discuss the issues between them in a mutual effort 
to see if there is a method by which their differences can be re¬ 
solved so that they need not use the economic weapons at their 
disposal. A refusal to bargain collectively can be found, not in 
the use of economic pressure, but in the failure to accept the bar¬ 
gaining process wholeheartedly and a refusal to utilize it in a sin¬ 
cere effort to resolve the differences between the parties. Where 
the process has been respected in good faith it cannot be held, we 
submit, that the choice of economic weapons by either side con¬ 
stitutes a refusal to bargain in good faith. 

II—The Union Bargained in Good Faith. 

In this case, the company and the union had negotiated a col¬ 
lective bargaining agreement. The union, 60 days prior to the 
termination date of this contract on October 15, 1952, notified 
the company that it desired to terminate the contract and to nego¬ 
tiate for increased benefits for the employees. Negotiations began 
on September 30, 1952, and continued thereafter. There is no 
charge that, during the 3 months of October, November and De¬ 
cember, 1952, the union did not bargain collectively with the 
company in good faith concerning the terms of a proposed new 
agreement. 

The union clearly could have properly called a strike at the com¬ 
pany’s plant on October 15, 1952. It’s contract prohibiting strikes, 
slowdowns and stoppages (R. 1507) had expired. It had filed 
the appropriate notices. It had met and bargained with the com¬ 
pany in good faith. No agreement had been reached. But, in an 
effort to reach agreement and avoid a strike, the union continued 
to bargain. After this bargaining had continued for 3 months 
the union began the campaign of “harassing tactics” which con¬ 
stituted the basis for the charge which the company finally filed in 
February, 1953. 

The question presented in this case, then, has nothing to do with 
the union’s fulfillment of its obligation to meet and negotiate with 
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the company in good faith concerning its demands. It is clear 
that the union not only conferred with the company but made 
concessions to it. Equally, it is true that the company conferred 
with the union and made concessions to it. Despite these conces¬ 
sions no agreement was reached. The question, then, is whether 
the union’s action in seeking to use “harassing tactics” in support 
of its bargaining demands constituted, in itself, a refusal to bar¬ 
gain in good faith. 

There can be no question that the case was tried on the theory 
that the use of these tactics by the union in and of itself constituted 
the unfair labor practice. The attorney for the general counsel 
and the trial examiner repeatedly both so stated during the course 
of the hearings. For example, the following colloquy took place 
with respect to the admission of a union exhibit relating to the is¬ 
sues in dispute at the bargaining table: 

“TRIAL EXAMINER BENNETT: You wish to show, 
if I follow you correctly—correct me if I am in error—the 
manner in which the union bargained, or conducted itself, 
during these meetings with management? 

“Mr. WYLE [for the Union]: Yes, and I wish to show 
that the union complied with all of the provisions which are 
defined in the Act in Section 8(d), with respect to collective 
bargaining. 

“TRIAL EXAMINER BENNETT: General Counsel does 
not charge you with a violation of that nature. 

“Mr. WYLE: Will General Counsel concede that the 
union has in fact met all of the criteria set forth in Section 
8(d), which defines collective bargaining? 

“Mr. VON ROHR [for the General Counsel]: No, that 
would call for a conclusion. I wouldn’t stipulate to a con¬ 
clusion that you have bargained in good faith. 

“Mr. WYLE: I submit, then, that I have a right to try 
to establish this in the record. 

“Mr. VON ROHR: I have alleged in the complaint the 
various acts which we contend the union has engaged in, and 
thereby demonstrated its lack of good faith. Again, getting 
back to what the exhibit purports to show, that relates to dis¬ 
cussions during bargaining meetings. Now, as I have indi¬ 
cated before, it is not my contention that the union did not 
bargain over the table with the company. I have specifically 
alleged in the complaint that the union did not bargain by 
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committing the various acts alleged in Paragraph 10 of the 
complaint. 

“Now, none of them relate to acts which took place at the 
bargaining table.” (R. 956.) 

This colloquy, and others like it, are no doubt the reason why the 
Board, in its final decision, rejected the union’s claim that it had not 
been given notice of the legal elements of its alleged guilt. “It 
sufficiently appears from the record”, the Board said, “that in the 
course of the hearing the Respondents were fully advised of the 
General Counsel’s contention.” (R. 1759, fn.) 

The Trial Examiner’s Intermediate Report certainly reflected 
his understanding of the issues which had been tried before him. 
We will examine that report and its reasoning below. Here it is 
sufficient to state that it showed clearly the Trial Examiner’s un¬ 
derstanding that all parties were in agreement that the Union did 
not violate the Act by any conduct or omission at the bargaining 
table. The Intermediate Report rests solely on the theory that the 
use of “harassing tactics” per se constitutes a violation of the Act, 
irrespective of what went on in the collective bargaining sessions. 

The Board, unlike the Trial Examiner, did attempt to throw a 
little confusion on the matter by gratuitously asserting in its opinion 
that “the employer was not informed of any specific demands 
which these tactics were designed to enforce nor what concessions 
it could make to avoid them.” (R. 1762.) This assertion is not 
supported by the record and, indeed, is contradicted by it. 

The union’s collective bargaining demands were always made 
clear to the company. There were no secrets about them. They 
were repeatedly stated and revised, and bargaining about them 
took place for months. The company was fully aware that the 
“harassing tactics” were being used by the union in support of 
these collective bargaining demands. Thus, the General Manager 
of the plant testified that it was “well understood by all of us in 
management” that the purpose of these moves was “to put pressure 
on us in our contract negotiations.” (R. 911.) The slowdowns, 
he testified, “were due to the union’s efforts to put pressure on our 
contract negotiations.” (R. 840.) 

It is hard to see what the Board had in mind in making the as¬ 
sertion that the company was not informed as to the union’s “spe¬ 
cific demands” or as to the “concessions it could make.” The un- 
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ion’s demands, and the requested concessions, were exhaustively 
examined and discussed in three months of collective bargaining, 
from September 30, 1952, to the end of the year, before the union 
began its “harassing tactics”. Surely only a blind man could as¬ 
sert that when the union began its economic action, the conces¬ 
sions it wanted were unknown. 

Neither the General Counsel nor the company’s attorney as¬ 
serted at any point in the hearing of this case that there was any 
doubt as to the nature of the Union’s demands. Nor did they 
suggest that the union had violated the Act because its economic 
action was not specifically related to the union’s demands. To 
the contrary, their theory was precisely that the union had violated 
the Act because its economic action was related to those demands 
and was for the purpose of pressuring the employer to grant them. 
And that theory was adopted by the Trial Examiner in his inter¬ 
mediate report. 

We conclude, then, that there is nothing in the record here which 
justifies the conclusion that the union had failed to bargain in good 
faith by its conduct at the collective bargaining table, either in the 
three months of bargaining which preceded its use of “harassing 
tactics” or in its continued bargaining after such tactics were used. 

This should end the case. But the Trial Examiner and the Board 
have apparently concluded that a union which bargains in good 
faith at the collective bargaining table nevertheless violates the Act 
if it uses “harassing tactics” in support of its good faith demands. 
We turn now to an examination of this extraordinary theory. 

III—The Use by the Union of “Unprotected Activities” in 
Support of Its Bargaining Demands Is Not a Violation of 
the Duty to Bargain in GJood Faith. 

On its face, the use of economic strength in support of a union’s 
demands cannot properly be said to be a refusal to bargain in 
good faith if the union in fact does bargain in good faith about 
those demands. The contrary result which the Trial Examiner and 
the Board came to here depends upon a tortuous and involved 
chain of reasoning. 

The reasoning does not begin with Section 8 (b)(3) which im¬ 
poses the duty to bargain upon unions, nor with Section 8(d) 
which defines the duty. It starts, instead, with Section 7 of the 
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Act (which sets forth the right of employees to engage in con¬ 
certed activities), proceeds through Section 8(a)(1) (which makes 
it unlawful to interfere with those rights), through Section 8(a)(5) 
(which requires employers to bargain), and ends in Section 
8(b)(3). 

A— The Trial Examiner’s Reasoning. 

While nowhere fully explained, the reasoning is most clearly 
(if that word may properly be used in this connection) set forth in 
the Trial Examiner’s Intermediate Report. It goes something like 
this. Section 7 of the Act gives employees the right, among other 
things, “to engage in . . . concerted activities for the purpose of 
collective bargaining or other mutual aid or protection . . .” Sec¬ 
tion 8(a)(1) of the Act makes it an unfair labor practice for an 
employer to interfere with or coerce an employee in the exercise 
of the rights granted by Section 7. Despite the particular language 
of the statute, certain concerted activities by employees are not 
within the scope of Section 7 and hence are not protected against 
employer interference by Section 8(a)(1). 

Among such unprotected activities are slowdowns ( Elk Lumber 
Co., 91 NLRB 333 (1950)), concerted refusal to work overtime 
{Super-Cold Southwest Co., 81 NLRB 96 (1949)), intermittent 
work stoppages {Gulf Coast Oil Co., 97 NLRB 1513 (1952)), 
Conn Ltd. v. NLRB, 108 F. 2d 390 (7th Cir. (1939)), and sim¬ 
ilar concerted action to slow down or impede production without 
engaging in a full fledged strike. These actions are “unprotected” 
because they give the union an unfair advantage and are there¬ 
fore contrary to the purposes of the Act. It follows, therefore, that 
an employer may not only discharge the employees who engage in 
such activities. He may also refuse to bargain with the union that 
authorized them. The reason for this is that the use of “harassing 
tactics” is “irreconcilable with the Act’s requirement of reasoned 
discussion in a background of balanced bargaining relations upon 
which good faith bargaining must rest . . . the authorized slow¬ 
down negated the existence of honest and sincere dealing in the 
union’s contemporaneous request to negotiate.” Phelps Copper 
Products Corp., 101 NLRB 360 (1952). 

Once we say that the employer need not bargain because of the 
lack of “honest and sincere dealing” by the union, then it follows, 
said the Trial Examiner, that the union action can be attacked 
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directly by the Board as a violation of Section 8(b)(3). The 
reasoning of the Phelps Dodge case, he said, “constitutes almost i 
precisely the finding the General Counsel is seeking herein.” (R. 

* 1701.) 

* The matter was summed up succinctly by the Trial Examiner in 
these words: 

“. . . under the decisions cited above, an employer may dis¬ 
charge his employees for engaging in unprotected activities of 
i» the nature engaged in by Respondents herein. It is to my 

mind anomalous to follow this up by stating that, despite the 
' right of the employer to discharge employees for such conduct, 

their labor organization which directed them to engage in 
such conduct will not be ordered to cease and desist therefrom 
and to thereafter bargain in good faith; one perforce flows 

* from the other.” (R. 1702.) 

i 

f By this reasoning, an exception is first read into the protections 

of Sections 7 and 8(a)(1) of the Act. The fact that the union 
has engaged in such “unprotected” activity is then made the basis 
for relieving the employer of his duty to bargain. And the reason¬ 
ing by which this is accomplished is then used to conclude that 
the union has refused to bargain. 

» 

B— The Board’s Reasoning, 
r 

The Board, in its decision here, adopted the Trial Examiner’s 
conclusion, although it said that it did not necessarily rely on all ' 
of its reasoning (R. 1760). The Board’s disavowal, however, was 
, more apparent than real. Although the bare bones of its reason- ! 

ing are not so clearly laid out, there can be no question that the j 
" basic premise of the Board’s conclusion was that the union had 

engaged in “unprotected” activities. The Board repeatedly char- ! 
acterized the actions of the union here as unprotected (R. 1761, 
1762, 1763, 1765). The Board’s reasoning is summed up in these i 

* words: 

t “These unprotected tactics interfered with production and ! 

put strong economic pressure on the employer who was ! 
thereby disabled from making any dependable production i 
plans or delivery commitments . . . We think it clear that 
such unprotected harassing tactics were an abuse of the un¬ 
ion’s bargaining powers—‘irreconcilable with the Act’s re- 
L quirement of reasoned discussion in a background of bal- 
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anced bargaining relations upon which good faith bargaining 
must rest’—which impaired the process of collective bargain¬ 
ing that Congress intended not only to encourage but to pro¬ 
tect.” (R. 1762.) 

Although less clearly stated, the Board’s reasoning is thus precisely 
the same as that of the Trial Examiner. 

C.— The Error in the Board’s Reasoning. 

Discussion of the Board’s theory must necessarily begin with 
Section 7 and Section 8 (a)(1) of the Act, since the status of the 
union’s actions here as “unprotected” supplies the necessary foun¬ 
dation for the Board’s reasoning. Section 7 was and is, in terms, 
all-inclusive. Employees seem to have an absolute right to engage 
in concerted activities. Hence it would appear, on the face of the 
statute, that punishment by an employer against an employee for 
any action taken in concert would violate the statute. From the 
earliest days under the Wagner Act it was apparent that some 
limitation would have to be read into the broad language of Sec¬ 
tion 7, so as to permit an employer to discipline employees for il¬ 
legal actions. Thus, in NLRB v. Sands Mfg. Co., 306 U.S. 332 
(1939), the Supreme Court held that a strike in violation of a con¬ 
tract was not “protected” actrdty—and, hence, employees could 
be discharged for engaging in such strikes. “Sit-down” strikes, 
mutinies, strikes to compel violations of law, and similar actions, 
were held to be outside the scope of Section 7, and, hence, a proper 
basis for discharge. Labor Board v. Fansteel Corp., 306 U.S. 240 
(1939); Allen-Bradley Local v. Wisconsin Emp. Relations Board, 
315 U.S. 740 (1942); Southern S.S. Co. v. Labor Board, 316 
U.S. 31 (1942); see Auto Workers v. Wis. Board, 336 U. S. 245 
(1949). 

The question of how far the Board may go in declaring con¬ 
certed activity unprotected is, as of this writing, still undetermined. 
In 1938, the Board was first asked to decide whether an employer 
could discharge employees for engaging in “quickie” stoppages 
and organized refusals to work overtime. It held that the dis¬ 
charges were improper: 

“Section 7 of the Act expressly guarantees employees the 
right to engage in concerted activities for the purpose of col¬ 
lective bargaining or other mutual aid or protection. We 
do not interpret this to mean that it is unlawful for an cm- 
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ployer to discharge an employee for any activity sanctioned by 
a union or otherwise in the nature of collective activity. The 
question before us is, we think, whether this particular ac¬ 
tivity was so indefensible, under the circumstances, as to war¬ 
rant the respondent, under the Act, in discharging the stew¬ 
ards for this type of union activity. We do not think it was. 
It is true that the refusal to work overtime and the early ar¬ 
rival of the night shift occasioned the respondent considerable 
difficulty. However, calling a strike would have occasioned 
much more serious difficulty, and it cannot be contended 
that employees may properly be discharged for calling a strike. 
The action here was, in effect, a partial strike.” Hamisch - 
feger Corp., 9 NLRB 676, 686. 

A similar result was reached in 1940 with respect to a slowdown, 
the Board quoting its own language from the Hamischfeger case. 
Armour and Co., 25 NLRB 989(1940). 

Times, however, change. Perhaps because of the decisions of the 
courts, 35 perhaps for other reasons, the Board expanded the im¬ 
plied exceptions to the all-encompassing language of Section 7. In 
Elk Lumber Co., 91 NLRB 333, (1950), it held that a slowdown 
was not protected activity, again quoting the same language of 
the Hamischfeger case, to the effect that the test is whether the 
particular activity is “so indefensible as to warrant” discharge. In 
Jefferson Standard Broadcasting Co., 94 NLRB 1507 (1951), the 
circulation of a handbill detrimental to the employer’s business was 
found to be similarly “indefensible” In Gulf Coast Oil Co., 97 
NLRB 1513 (1952), concerted attendance at union meetings 
during working hours was held unprotected. 36 

M In Conn Ltd. v. NLRB, 108 F. 2d 390 (7th Cir. 1939), the Board held 
that a concerted refusal to work overtime was protected activity; the Seventh 
Circuit refused to enforce its order. 

In NLRB v. Condenser Corp. 128 F. 2d 67 (3rd Cir. 1942), the Board 
held that a “quickie" strike v/as protected; the Third Circuit refused to en¬ 
force its order. 

In Home Beneficial Life Ins. Co. v. NLRB, 159 F. 2d 280 (4th Cir. 1947), 
the Board held that the concerted refusal of insurance agents to report to 
the office each morning was protected; the Fourth Circuit refused to enforce 
the order. 

In Auto Workers v. Wise. Board, 336 U. S. 245 (1949), the Supreme 
Court—in a case in which the Board did not participate—held intermittent 
stoppages to be unprotected. 

38 In Super Cold Southwest Co., 81 NLRB 96 (1949), the Board upheld 
the discharge of a few employees for refusal to work overtime. There was 
no evidence that this refusal was concerted activity and the possible appli¬ 
cation of Section 7 was not considered by the Board. 
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This development has not gone unchallenged in the Courts. 
The charging union in the Jefferson Standard. Broadcasting case 
sought review in the Court of Appeals for the District of Colum¬ 
bia. This Court reversed the Board, holding that the implied ex¬ 
ception to Section 7 must be limited to cases in which the ac¬ 
tivity is “unlawful.” Local Union No. 1229 v. NLRB, 202 F. 2d 
186 (D.C. Cir. 1952). It also expressed the view that the Elk 
Lumber case had been wrongly decided. 202 F. 2d at 188, fn. 17. 

The case was taken by the Board to the Supreme Court and the 
Supreme Court reversed. Labor Board v. Electrical Workers, 346 
U. S. 464, (1953). It did so, however, without specifically hold¬ 
ing that union action in connection with a labor dispute could be 
found unprotected because “indefensible” although lawful. The 
Supreme Court said that the individuals who had distributed 
handbills attacking the company had taken pains to separate this 
action from the labor dispute, and had “handled their attack as 
thus to bring their discharge under § 10(c).” “The fortuity of the 
coexistence of a labor dispute,” the Court said, could give the dis¬ 
charged employees “no substantial defense” because they had them¬ 
selves separated their actions from the labor dispute. 346 U. S. 
at 476, 477. The actions of the individual employees were, in 
short, not protected concerted activities within the meaning of 
Section 7 because they were not concerted within the meaning of 
the statute. 

If we assume here, because of language in the Supreme Court’s 
opinion in the Jefferson Standard Broadcasting case and because 
of the Supreme Court’s holding in Auto Workers v. Wisconsin 
Board, 336 U. S. 245 (1949) that “harassing tactics” are un¬ 
protected by Section 7 of the Act, it cannot possibly follow that 
they are affirmatively unlawful. For this would involve a com¬ 
plete circularity of reasoning. In the Elk Lumber case, the Jeff¬ 
erson Standard Broadcasting case, and similar cases the Board 
has argued that it has the power to examine various types of con¬ 
certed employee conduct which are not unlawful and determine 
whether they are inconsistent with the philosophy of the Act. Be¬ 
fore the Supreme Court of the United States the Board asserted 
that it had the power to exercise “an informed judgment in weigh- 
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ing the competing interests of employer and employee”* 7 and, 
on the basis of this judgment, to decline to protect certain employee 
activities. 

The power which the Board contended for in that case is a broad 
one. By hypothesis, it is not limited by any specific statutory pre¬ 
scription. It has no fixed limits. The Board’s position was that 
in applying Sections 7 and 8(a)(1) it has wide discretion, as an 
expert Board charged with the implementation of a broad Con¬ 
gressional purpose, to refuse to take affirmative action to protect 
conduct inimical to the Act’s purposes, although that conduct is 
not forbidden by the Act or any other statute. It is upon this dis¬ 
cretionary power to go beyond the Act’s specific provisions that 
the Board rested its decisions in Elk Lumber Co ., 91 NLRB 333, 
and the other cases in which “indefensible” conduct has been re¬ 
fused protection.* 8 

Yet now the Board here seeks to predicate a finding that conduct 
affirmatively violates the law on the conclusion that it is unpro¬ 
tected. Thus, the circle is complete. The Board first asserts it 
has the right to refuse protection to actions which are “indefens¬ 
ible” even though not unlawful. It then uses this denial of pro¬ 
tection as a basis for declaring the actions unlawful. 

Aside from the logical fallacy involved in this argument, there 
is a fundamental philosophical fallacy. The Board’s view—and 
that of the Trial Examiner—is necessarily one of total regulation. 
Concerted employee actions are either affirmatively protected by 
Congress or they are forbidden as instances of “bad faith.” There 
is no middle ground. The forces of the Board must be placed in 
any case either in support of the employees (and condemnation of 
the employer) or in condemnation of the employees. 

This view is erroneous. Prior to the Wagner Act, employers 
were free to refuse to bargain collectively, to discharge employees 
for concerted activity, to set wages and working conditions by uni¬ 
lateral action or individual contract. The Wagner Act affirmatively 
protected certain activities of unions and employees; the Taft- 
Hartley affirmatively prohibited certain other activities. But denial 
of Wagner Act protection need not imply even the desirability, 

87 Brief for the National Labor Relations Board, Labor Board v. Electri¬ 
cal Workers, No. 15, October Term, 1953, p. 17. 

38 Id., at pp. 26-34. 
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from a legislative viewpoint, of Taft-Hartley prohibition. If union 
or employee actions are denied protection, the employer is free to 
discharge or take any other action which is appropriate. He is not 
helpless. He is, after all, still the boss. And he is as free, with 
respect to the conduct denied protection, as he was before the Wag¬ 
ner Act was passed. The view that it follows that the Taft-Hartley 
Act prohibits as “bad faith” the use of conceited activities which 
are not protected by it, completely denies the possibility that there 
are areas ungovemed by the Act, in which the employer is simply 
given freedom to take whatever action he deems appropriate. Such 
a denial flies in the teeth of the Board’s own decisions. 

Shortly after the Taft-Hartley Act was passed, the General Coun¬ 
sel came forward with a theory much similar to that here advanced. 
A strike in violation of a contract was early held to be outside of 
the protection of Section 7. Labor Board v. Sands Mfg. Co., 306 
U. S. 332 (1939). Was it, therefore, also an unfair labor prac¬ 
tice under Section 8? The General Counsel so aigued in Perry 
NorveU. Company, 80 NLRB 225 (1948). 

In that case, “Local 613” had been recognized by the employer 
and was party to a valid, unexpired contract The “Committee” 
organized a strike. The General Counsel argued that the purpose 
of the strike was “to compel the Company to bargain with the 
Committee instead of with Local 613 during the contract term and 
that if the Company had acceded to the Committee’s demands it 
would have violated Section 8(a)(5) and 8(d) of the Act.” 80 
NLRB at 238. Therefore, he urged, the strike should be held to be 
a violation of Section 8(b) (1) (A). 

In the Perry Norvell case the “old” Board accepted, arguendo, 
the General Counsel’s premise. It rejected his conclusion. First, 
it noted that Congress had specifically made it an unfair labor prac¬ 
tice for one organization to strike when another was certified. 
Therefore, it concluded, Congress had not meant to make it an 
unfair labor practice to strike when another union was merely rec¬ 
ognized. Second, Congress had also specifically considered mak¬ 
ing it an unfair labor practice to strike in violation of a contract. 
The provision was eliminated in conference. Therefore, concluded 
the Board, Congress did not intend to make such strikes unlawful. 

The Board’s whole emphasis in the Perry Norvel case was upon 
the specific prohibitions of Section 8(b). A strike in violation of a 


contract, whose purpose was regarded, arguendo, as being to com¬ 
pel the employer to violate the Act, was neverthelss held not to be, 
itself, a violation of Section 8(b)(1) because not specifically com¬ 
prehended within it. 

This did not mean, of course, that the employees could not be 
discharged. The Board explicitly referred to the existence of an 
area of activity which the employer was free to punish with his 
own weapons; 

“There is an area of employee activity, not precisely defined, 
which, while not constituting unfair labor practices under Sec¬ 
tion 8(b) of the Act, is nevertheless not protected by the Board 
when employees seek affirmative relief themselves under Sec¬ 
tion 8(a). This doctrine was evolved by the courts and the 
Board under the Wagner Act. Although some employee con¬ 
duct previously denominated as ‘unprotected’ has been made 
an unfair labor practice when committed by a labor organiza¬ 
tion or its agents (as, for example, a strike in the face of a 
certification of another union), the doctrine that some con¬ 
duct by employees may be unprotected, although not amount¬ 
ing to unfair labor practices, has retained its full vigor under 
the Labor Management Relations Act, 1947.” 80 NLRB at 
241. ; 

By now holding that the use of unprotected tactics by a union 
violates Section 8(b)(3), the “new” Board converts that section i 
into the very catch-all which the “old” Board refused to find in 
Section 8(b)(1) in the Ferry Norvell case. Not only the merely ! 
unprotected but also the positively unlawful are covered. For, | 
surely if the use of unprotected activities in support of unions bar- ; 
gaining position is “bad faith,” then the use of unlawful activities j 
must be doubly so. If strikers coerce those who seek to cross the 
picket line, this would “perforce” constitute a violation not only of j 
Section 8(b)(1), but also Section 8(b)(3). If union members 
engage in a secondary boycott in support of a strike, the union j 
would “perforce” violate not only 8(b)(4) but also 8(b)(3). Sec¬ 
tion 8(b)(3) would become, in short, a sort of catch-all, during j 
periods of collective bargaining, which would make independently j 
and additionally unlawful any actions by the union which are un- i 
desirable, indefensible or otherwise unlawful. 

If the Board’s new view, as expressed in this case, is upheld, 
what are the limitations on the Board’s authority? If actions to 
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put economic pressure on an employer are to be equated to “bad 
faith” in the actual bargaining if they fail to meet the Board’s 
standards of fairness, what will limit the Board’s authority to estab¬ 
lish a code of etiquette for labor disputes? There certainly are no 
statutory guides. Whether the union actually wants an agreement 
with the employer is irrelevant, since the lack of good faith derives 
from method, not objective. Section 7 does not help, since it in 
terms is all-inclusive. 

The answer is that, if the Board’s view is affirmed, the Board 
will have adopted for itself the role of arbiter of the methods of 
conducting labor disputes in the United States. Its ungovemed dis¬ 
cretion as to what is fair and unfair will be more important than 
the decision of Congress as to what specific practices shall be termed 
unfair. For one of the provisions of that Act will then be used as a 
vehicle to move far beyond the specific practices listed by Congress. 

IV—The Use by the Union of Unprotected Activities in Sup¬ 
port of Its Bargaining Demands Is Not Evidence of the 

Absence of Good Faith in the Union’s Bargaining. 

We have thus far in this brief first examined the nature of the 
duty to bargain. We then discussed the course of the bargaining 
which took place in this case and concluded that the union had 
actually bargained with the employer about its demands in good 
faith. We then examined in some detail the theory upon which 
the Trial Examiner and the Board apparently concluded that the 
use by the union of “unprotected” tactics in support of its bargain¬ 
ing demands constituted, per se, a refusal to bargain in good faith. 
We now turn to the theory, advanced in the later part of the 
Board’s decision here, that “the unprotected harassing tactics em¬ 
ployed herein are evidence that the [union] failed to bargain col¬ 
lectively in good faith.” (R. 1763-64, emphasis added.) 

In a sense, it is difficult to deal with this proposition because it 
does not appear to make sense. The crucial substantive fact is 
whether the union bargained in good faith with the employer about 
its demands. The fact that the union used tactics of which the 
Board does not approve in support of those demands seems of no 
relevance to the question as to whether the union’s bargaining 
about them was genuine. 

We concede that a critical factor in good faith bargaining is 
the subjective attitude of the bargainer and that, since this subjec- 


41 


tive attitude can never be directly proven, the actions of the party 
in question must be treated as evidence of the party’s good faith 
or lack of it. Thus, if an employer goes through the forms of col¬ 
lective bargaining but is unwilling to grant a wage increase, but 
then turns around and unilaterally grants the same wage increase 
which he would not agree to in collective bargaining, it is a permis¬ 
sible inference that the bargaining was not in good faith. That is 
to say, the bargaining which he conducted was not a sincere, or 
honest, or genuine attempt to reach an agreement. The fact that 
he unilaterally granted to the employees a wage increase which he 
refused to concede in collective bargaining is legitimate evidence 
upon which this inference as to his state of mind can be drawn. 

But clearly no such inference can be drawn here from the union’s 
actions. Surely the fact that the union used certain tactics in 
support of its bargaining position cannot provide the basis for an 
inference that the union did not genuinely wish to conclude a bar¬ 
gaining agreement, or even that the union’s attitude was one of 
“take it or leave it”. 

We do not deny that there may be some conduct outside of the 
bargaining table which would support such an inference, although 
examples of such conduct would appear highly unlikely. If, for 
example, a union seemed to be on the point of reaching agreement 
on provisions concerning the allocation of overtime, or seniority, 
and then deliberately provoked incidents within the plant for the 
apparent purpose of creating a situation which would prevent the 
consummation of the impending agreement, then it might be said 
that the union’s actions away from the bargaining table were evi¬ 
dence that it was not genuinely interested in concluding a collective 
bargaining agreement. But surely nothing of this sort occurred 
here. 

The fallacy of the Board’s reasoning is most clearly shown by 
asking what “evidence” a union could submit to rebut the “evi¬ 
dence” of bad faith which the Board said it found here. If the 
use of unprotected tactics is merely evidence from which the Board 
inferred bad faith, what contrary evidence will prove that was not 
the proper inference? If a union began its bargaining sessions by 
asking for 20 cents an hour and then was genuinely persuaded by 
the employer that he could not afford such an increase and, and 
in process of bargaining reduced its demands to 5 cents, would this 
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be sufficient “evidence” of good faith in bargaining to countervail 
the “evidence” contained in its subsequent use of unprotected 
tactics to support its demands for 5 cents. If a union showed, by 

If 

any kind of evidence, that it was genuinely open to suggestion, 
argument, or persuasion concerning its bargaining demands, would * 

it then be permissible for the union to engage in unprotected tactics 
in order to support the demands which it still felt were justified 
after such bargaining had taken place? There is, in fact, a pleni¬ 
tude of evidence of this sort in this very case. Yet the Board did * 

not even discuss it. Despite the use of the word “evidence” by 
the Board, therefore, the import of its decision seems clearly that 
under no circumstances, and no matter what its state of mind, 
could the union rightfully engage in unprotected tactics in support 
of its bargaining demands. And if this is so, then it is nonsense to 
say that the use of these tactics is “evidence” of a lack of good 
faith. What the Board is saying, in reality is that the use of these •< 

tactics is in itself a violation of the duty to bargain in good faith. 

That this is so is acutely demonstrated by the terms of the Board’s 
order here. The Trial Examiner clearly was of the opinion that 
the union’s use of harassing tactics was in and of itself an unfair 
labor practice. He did not indulge in the artful notion that the * 

use of these tactics was merely “evidence” of an undesirable or 
undesired state of mind. He, therefore, quite properly, recom- \ 

mended that the Board issue an order directing the union to cease 
and desist from using these tactics forevermore. (R. 1708.) j 

When the case came to the Board, however, it tried to disasso- *- 

date itself from the Trial Examiner’s blunt reasoning and devised 
the “evidence” strategem. But, it issued precisdy the same order 
which the Trial Examiner had recommended. It did not order 
the union to sit down and bargain with employer about its demands 
before using economic pressure. It did not direct that the union 
cease and desist from using “unprotected” activities so long as it 
was not bargaining in good faith at the collective bargaining table. ' 

It ordered the union to cease and desist from refusing to bargain 
in good faith by using the prohibited tactics. (R. 1766.) In so • 

doing, it demonstrated quite clearly that the tactics were not re¬ 
garded as “evidence” of a violation of the Act but as the violation 
of the Act itself. 
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V—By Forbidding the Union to Take Action to Slow Down 
Production the Board Here Violated the Express Provisions 
of the Act 

Wc think the arguments above set forth clearly demonstrate 
that the Board, by forbidding certain kinds of union economic 
action in support of its good faith bargaining demands, has gone 
far beyond Congress’ intention in requiring unions to bargain in 
good faith. But we need not rest solely on these arguments as to 
the meaning of Section 8(b)(3). For Congress has also specifically 
set an outside limit to the Board’s interpretative re-writing of the 
provisions of the Act. 

Congress was quite careful to indicate that it means to proscribe 
only the specific kinds of economic action which were set forth 
in the various subsections of Section 8(b) of the Act. To make it 
crystal clear that, except as so limited, the use of economic action 
by unions should not be obstructed. Congress provided in Section 
13 that “Nothing in this Act, except as specifically provided for 
herein, shall be considered so as to interfere with or impede or 
diminish in any way the right to strike . . 

Congress furthermore, was equally careful in specifically setting 
forth its understanding that the term “strike” included not only a 
full-fledged strike in the usual sense, but also other forms of eco¬ 
nomic action falling short of a full-fledged stoppage of produc¬ 
tion. And so Congress provided in Section 501(2) that the “term 
‘strike’ includes any strike or other concerted stoppage of work by 
employees . . . and any concerted slowdown or other concerted 
interruption of operations by employees” (emphasis added). 

Reading these two sections together the Act specifically provides 
that nothing in it shall in any way interfere with or impede or 
diminish in any way the right to conduct a concerted slowdown 
or other concerted interruption of operations by employees. Yet 
the order of the Board in this case is precisely an order interfering 
with, impeding, diminishing and, indeed, eliminating the right of 
the union to conduct slowdowns and other forms of interruption 
of production. 

The provisions of Section 13 of the Act have been construed 
by the Supreme Court of the United States in the Briggs-Stratton 
case ( International Union, UAW, AFL v. Wisconsin Employment 
Relations Bureau, 336 U.S. 245 (1949)). In that case, as in this, 
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the union had engaged in intermittent work stoppages. Wisconsin 
sought to enjoin those stoppages. In support of the union position 
that Wisconsin was forbidden to do so, the union urged that Sec¬ 
tion 13, plus the definition contained in Section 501(2), affirma¬ 
tively protected the right to slowdown and to create intermittent 
work stoppages and thus prevented the State of Wisconsin from 
enjoining such activity. The Court rejected that contention and 
concluded that Section 13 did not modify the body of law as to 
the legality of strikes which existed prior to 1947. Section 13, said 
the Court, declared “a rule of interpretation for the Act itself which 
would prevent any use of what originally was a novel piece of 
legislation to qualify or impede whatever right to strike exists under 
other laws.” 336 U.S. at 259. In other words, the Court rejected 
the argument that Section 13 invalidated other laws limiting strikes 
and concluded that its sole effect was to limit the effect of the 
Taft-Hartley Act with respect to strikes. 

But the effect of the Taft-Hartley Act upon the right to strike 
is precisely what is in issue here. It is not claimed that the union’s 
actions here violated “other laws”. The Board here says that 
Section 8(b)(3) of the Taft-Hartley Act prevents the union from 
engaging in the kind of activity which Congress has specifically 
said shall be regarded as a strike. It seeks to do this in face of the 
express Congressional commandment that nothing in the Act shall 
interfere with the right to strike, except as specifically set forth in 
the Act. 

Even if Section 13 be put aside and Section 501(2) be consid¬ 
ered alone the Board’s ruling must fall. We do not understand 
the Board to urge, and certainly it has not so far urged, that the 
Union would have been guilty of bad faith in its bargaining if it 
had called a strike of the traditional variety on January 1, 1953, 
when it began its slowdowns and similar activity. Essential to the 
Board’s conclusion here, therefore, is the Board’s right to distinguish 
between a strike on the one hand, and a slowdown or other effort 
to interrupt production on the other. Yet Section 501(2) of the 
Act itself clearly denies to the Board the right to make this dis¬ 
tinction. 

The error of the distinction which the Board seeks to draw is 
further demonstrated by the conduct of the very parties who are 
involved in this case. Prior to the present controversy they had 
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no doubt that the right to slowdown or engage in limited stop¬ 
pages of production was identical with, and was to be treated in 
the same manner as, the right to strike. In the contract which 
these parties executed in 1951 they included an article, which 
they entitled “STRIKES AND LOCKOUTS”. In this article 
k they said that during the term of the agreement “there should be 

no resort to strikes (which includes stoppages or slowdowns of work ) 
by the employees nor any lockout by the company of any em¬ 
ployee or group of employees.” (R. 1507.) In so contracting, 

* the parties clearly recognized that when the Agreement expired 
the Union should again regain the right to strike “(which includes 
stoppages or slowdowns of work)”. 

VI—Even if the Union Did Not Bargain in Good Faith, the 
Appropriate Order Here Is to Direct the Union to Bar- 

* gain in Good Faith, Not to Prevent It From Engaging in 
Concerted Activities or to Compel the Employees to Work 
Overtime. 

In our argument thus far we have assumed that the order of 
the Board in this case does not rest upon any finding of fault on 
the Union’s part with respect to its conduct at the bargaining 
table. Certainly, the case was tried on the theory that “the bar¬ 
gaining that went on between the company and the union at the 
r negotiating meetings” was “outside the scope of the complaint.” 

(R. 957.) Under these circumstances we think it would be wholly 
improper for the Court at this time to re-examine the record of 
the hearing to see if, upon some other theory, there is evidence 
<• which would support a finding that the Union in fact did not bar¬ 

gain in good faith at the collective bargaining table. 

r 

Even if it were proper for this Court so to do, and even if evi¬ 
dence could be found in the record to support a finding that the 
Union did not genuinely and honesdy bargain with the employer, 
m which we vehemently deny, the order of the Board in this case 

could not be enforced. 

As we have shown above, the order is not directed toward any 
bargaining conduct by the union, nor is it directed towards the 
amelioration of any conditions created by a putative union failure 
to bargain in the past. It is directed simply and solely to the use 
by the union of “harassing tactics.” 


46 


If it could properly be concluded that the union did not freely 
and frankly negotiate with the Company, then it might be appro¬ 
priate to order the Union to cease and desist from pursuing such 
conduct. It might even be argued that the Board could, under 
such circumstances, order the Union not to use economic force, 
of any kind, against the employer until it had mended its ways 
and engaged in honest negotiation with the Company. But it 
surely would not be permissible to issue an order which does not 
in any way relate to the conduct of the Union at the bargaining 
sessions. 

The order which the Board has issued and which it seeks here 
to enforce simply and purely forbids the Union to use slowdowns 
or other related tactics in support of its demands, no matter how 
much bargaining takes place and no matter what the union’s atti¬ 
tude in that bargaining may be. That order, we submit, cannot 
stand. 

The breadth and impropriety of the Board’s order here is par¬ 
ticularly exemplified with respect to the individual petitioners. 
Three individuals were named as respondents by the Board and 
are petitioners here. Two of them, Anton Dvorscak and Frank 
Turk, are employees of the Company. The Board‘s order is di¬ 
rected to them as well as to the Union. (R. 1766.) 

What is it that these two employees are directed to do? They 
are ordered to cease and desist from refusing to bargain collectively 
“by engaging in slowdowns and unauthorized extensions of rest 
periods; by engaging in walkouts or partial strikes . . by refus¬ 
ing to work special hours or overtime.” (R. 1766.) This pro¬ 
hibition is unrelated to actual bargaining. Dvorscak and Turk 
would refuse to bargain by doing these prohibited things and hence 
the Board says it can order them to refrain from doing them. 

We do not think that the Board will seriously contend that it 
can compel Dvorscak and Turk to work overtime or that it can 
order them not to slow down in their work upon penalty of a con¬ 
tempt citation. If their work does not satisfy the Company, it can, 
perhaps, discharge them. But it is too plain for argument that the 
Board has no power to issue an order compelling them to work. 

The fact that the Board’s order literally does contain such an 
improper commandment, we regard as significant of much more 
than poor draftsmanship. It represents, iu epitome, the error in 
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the Board’s whole approach to this problem. It typifies the usur¬ 
pation which is involved in using the statutory command that un¬ 
ions shall bargain in good faith as the basis for positively forbid- 
'• ding unions and employees from withholding labor except in a 

way which meets standards established by the Board. 

There are weak unions and there are strong unions. There are 
weak employers and there are strong employers. There are situa¬ 
tions in which unions do not have the strength to strike and there 
are situations in which employers cannot stand a strike. There is 
no uniform balance of economic power and the Board is not author- 
> izcd to create one except as specific techniques, such as the second¬ 

ary boycott, have been explicitly forbidden. 

The Act requires collective bargaining. But it does not pre¬ 
scribe a balance of economic forces between the opposite sides of i 
the bargaining table. This is peculiarly evident in this case where 
\ the Union sought to show that its use of “harassing tactics” was 

justified since it could not engage in a full fledged strike because j 
the plant was located on private property and adjoined by private 
streets. The Trial Examiner said that this was “immaterial” and | 
that the Act does not “guarantee the right to picket effectively.” 

(R. 1030.) This we concede. But that conclusion merely under¬ 
lines the fact that, except as specific abuses have been forbidden, 
r the Act does not deprive unions of the right to use the economic 

power which resides in the ability of the employees to withhold 
their labor either wholly or partially. The failure to understand 
this simple precept is the basis of the Board’s error here. 

| 

* 

CONCLUSION 

For the reasons above set forth, it is respectfully submitted that 
so much of the order of the Board herein as directs the Union and j 
the individual petitioners to refrain from engaging in slowdowns 
« and other so-called “harassing tactics” be reversed and set aside. 

< Respectfully submitted, 

Benjamin Wyle Arthur J. Goldberg 

99 University Place David E. Feller 

New York, N. Y. 1001 Connecticut Ave., N. W. j 

» Washington 6, D. C. 
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PETITIONERS* REPLY BRIEF 


I—THE BRIEF SUBMITTED BY COUNSEL FOR THE 
BOARD CONTAINS IRRELEVANT AND IMMATE¬ 
RIAL MATTER WHICH IS BOTH ERRONEOUS 
AND PREJUDICIAL 

Counsel for the Board have submitted to this Court a brief 
which confuses the issues and, in addition, contains a lengthy and 
unfair presentation of material which, even on the Board’s view 
of the issues, is palpably irrelevant. Before proceeding to deal 
with what is involved in this case, we feel that we must deal with 
the irrelevant and immaterial matters in the Board’s brief. 

A— The Harassing Tactics 
In our statement of points herein we stated as follows: 

“In this proceeding, the petitioners do not challenge the 
Board’s finding that they engaged in ‘harassing tactics’. Al¬ 
though certain of the specific findings as to the separate tac¬ 
tics are unsupported by the evidence, we concede for purposes 
of this appeal that there is sufficient evidence to support a 
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general finding that the Union did organize concerted actions 
to slowdown or interrupt the operations of the employer.” 

In accordance with these concessions, we prefaced our “State¬ 
ment of Questions Presented” with the following recital: 

“The Union in this case directed and induced the em¬ 
ployees for whom it is the exclusive collective bargaining rep¬ 
resentative to engage in concerted slowdowns, partial strikes, 
refusals to work overtime, extensions of rest periods and other 
‘harassing tactics’ at a time when the Union’s prior collective 
bargaining agreement with the employer had expired and 
negotiations were taking place for a new agreement, the pur¬ 
pose of these tactics being to place pressure upon the em¬ 
ployer in the current negotiations.” 

The Board, in its “Counterstatement of Questions Presented”, 
accepts this preliminary factual statement. In view of this agree¬ 
ment there cannot possibly be any issue before this Court as to 
whether the Union engaged in slowdowns and similar tactics. 
There is, therefore, no possible occasion for setting out even a dis¬ 
passionate and accurate picture of the details of the evidence sup¬ 
porting the agreed upon conclusion that the union did engage in 
such actions. 

In this state of affairs the Board has presented to this Court a 
document which sets forth in 10 pages (Bd. Brief, pp. 9-19) con¬ 
taining more than 400 separate references to the record, summary 
of the evidence as to the Union’s use of harassing tactics. 

If the picture drawn by the counsel for the Board was a bal¬ 
anced one, there would perhaps be no reason to object to this 
recital of cumulative and irrelevant details. But the version pre¬ 
sented by counsel for the Board places us—and we believe the 
Court—in an impossible position. The over-all picture painted by 
the Board is completely one-sided and it casts the Union’s actions 
into an unjustifiably adverse light. But if we submit a lengthy 
reply to the Board’s recitals we will join issue with them on matters 
which are immaterial to the disposition of the case and the time of 
the Court will be occupied by our disagreements as to those mat¬ 
ters. If, on the other hand, we fail to answer these recitals we will 
leave the case with the erroneous coloring which counsel for the 
Board have attempted to create. 

Under these circumstances, we perhaps ought to correct the 
impression created by the Board by going over the Board’s recitals 
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item by item. But, because that course will distract attention from 
the real issues, we will content ourselves with making a general 
objection to counsel’s obvious attempt to prejudice the Court’s 
consideration of the genuine issues and a recital of some of the 
more obvious errors and omissions in the Board’s recital. 

For example, on page 11 of their brief, counsel for the Board 
recite an incident which occurred on February 2. The substance 
of the incident, as related by the Board was this: 

“[Production Superintendent] Duffey issued instructions, by 
posting notice on the plant bulletin board, and through the 
foremen, that work would start at about 10 a.m., when the 
area was in operating condition, but that meanwhile the em¬ 
ployees should wait. However, some of the employees be¬ 
came restless, spoke of leaving to attend a movie, and con¬ 
sulted President Dvorscak . . . President Dvorscak promptly 
resolved the issue by announcing, ‘anybody that wants to go 
home can go home’. Thereupon these employees left.” (Rec¬ 
ord reference omitted.) 

What the Board omits to state in this recital is a simple fact which 
places an entirely different color upon the incident. The employees in 
question had reported for work on schedule at 8 a.m. (R.78,437). 
They had no notice, until they reported, that they would have to 
wait for two hours or more without pay, contrary to the usual prac¬ 
tice and the union contract. (R.458-459.) It was this delay 
which made them restless (R.535-536) and they consulted Presi¬ 
dent Dvorscak to find out what they should do. Under these cir¬ 
cumstances, his advice can hardly be said to be an improper in¬ 
terference with management functions. 

Another example is the Board’s recitation on pp. 18-19 of the 
incidents involving the refusal to work special hours. The Board’s 
brief says that “the employees participated in the campaign . . . 
by refusing to work special hours.” “Thus”, the Board says (ap¬ 
parently as an example) there were two incidents involving an 
employee named Roseberry. It then adds that similar incidents 
occurred involving electrician McNamara and mechanics Edwin 
Scarborough and Mahlon Rhodes. It fails to note that the Trial 
Examiner found that there was no testimony involving the union 
in either the McNamara, Scarborough or Rhodes incidents and that 
the Examiner specifically stated that no adverse finding was based 
on those incidents. (R.1689.) All of the “employees”, of whom 
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Roseberry is “thus” an example, turn out, on examination, to be 
Roseberry. 

Again, in reciting on page 7 the statements of union representa¬ 
tive McGrew at the negotiating sessions about the slowdown, coun¬ 
sel for the Board say that “McGrew replied that the slowdown 
was the employees own responsibility having nothing to do with 
the union.” They also say that McGrew “further took the position 
that if Jochim wished to settle the matter he should bring it up 
outside of the bargaining sessions”. 

What counsel fail to say is that these were not two statements 
at all but two descriptions by different witnesses of the same state¬ 
ment. (R.69-70, 1036.) They also do not say that the Trial Ex¬ 
aminer credited one of these versions and discredited the other. 
(R. 1686.) They further do not say that the credited version—that 
McGrew said the matter should be settled outside of the bargaining 
sessions—came as a result of and as a natural response to the Com¬ 
pany’s refusal to discuss the suspension of Metzger at the bar¬ 
gaining sessions and its suggestion that that matter be settled out¬ 
side of the sessions. (R. 1036-1037.) McGrew’s statements take on 
quite a different significance when it is recognized that they were 
the obvious retort to the company’s refusal to discuss another mat¬ 
ter which, like the refusal to work overtime, did not relate to the 
contract proposals under discussion. 

Finally, and coloring the Board’s entire recital of facts, is the 
omission of counsel of the Board to state that the employees who en¬ 
gaged in walkouts and refusals to work overtime did so at their 
own expense. The employees were docked for the time lost due 
to these incidents. Furthermore, most of the employees, including 
the shipping department, were paid on an incentive, or piece work, 
basis, so that the slowdowns, too, involved loss of pay. These 
actions by the employees did, we concede, affect the company’s 
production. They also affected the employees’ income. The same 
thing is true in a full-fledged strike. In a full-fledged strike the 
company is without production entirely and the employees are 
without income entirely. The partial strike tactics employed here 
involved a reduction in production but they also involved a re¬ 
duction in income to the workmen. That simple fact, we believe, 
gives an entirely different aspect to the horrendous recitals set 
forth by the Board. 
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These examples do not exhaust the inaccuracies and omissions in 
the Board’s recitals. They are, we submit, sufficient to place in its 
appropriate light counsel’s evident attempt to color the Court’s 
decision by the introduction of irrelevant matter. 

B— The Discussion of the Court of Bargaining Between the 

Company and the Union 

In addition to injecting material which is irrelevant, even to the 
issues which counsel for the Board say are involved here, coun¬ 
sel also transform the nature of the principal issue which was tried 
below. Having accomplished the transformation, they seek to 
justify the Board’s order on the basis of evidence which, up to the 
moment that the Board filed its brief in this Court, was regarded 
by all parties as immaterial. 

This evidence, which is now adduced for the first time in sup¬ 
port of the Board’s order, relates to the contractual issues in dispute 
at the bargaining table between the Company and the Union and 
the attitude of the Union with respect to those issues. Pages 5 
through 9 of the Board’s brief are occupied with a summary of 
those issues and a purported history of the negotiations on them 
between the Company and the Union. 

The impression created by counsel’s description of the course 
of the bargaining negotiations is even wore imbalanced than the 
picture which they draw of the “harassing tactics”. But in this 
instance it is at least claimed that the material is relevant. Ac¬ 
cordingly, we address ourselves first to the question of what was 
actually tried and decided in this case. We will show that the 
material now adduced at length by counsel from the virgin tran¬ 
script is, in fact, immaterial. We will then adduce, as in the case 
of the “harassing tactics”, a few examples of the erroneous im¬ 
pression created by the Board’s presentation of this immaterial 
matter. 

1. The Issue Which Was Tried in This Case. 

The statutory basis for the charge, the complaint and the order 
in this case (insofar as here relevant) is Section 8(b) (3) of the 
Act. Section 8(b)(3) requires a union which represents employees 
to bargain collectively with the employer. Section 8(d) makes 
it clear that this means that the union must bargain in “good faith”. 
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The statutory basis for this proceeding is, therefore, that the Union 
failed to comply with the statutory mandate to bargain in “good 
faith”. 

But, from the very beginning, it was made quite clear that the 
only basis of the claim that the Union did not bargain in good 
faith in this case was the fact that it engaged in “harassing tactics”. 
Thus, the Company’s charge (quoted on page 3 of our opening 
brief) clearly stated that the Union failed to bargain in good faith, 
by engaging in slowdowns, etc. The complaint, although it did 
refer in general terms to the “union’s entire course of conduct” 
specifically mentioned only the slowdowns and other harassing 
tactics. When the case was heard, the General Counsel introduced, 
as part of his case in chief, no evidence of the actual bargaining 
other than that necessary to show that bargaining was in progress 
when the harassing tactics were used. The Union sought to in¬ 
troduce such evidence, but the General Counsel objected. 

“Detailed testimony concerning the bargaining”, he said, was 
“outside the scope of the complaint.” (R.956; see also R.951 
959.) He refused, of course, to stipulate to the conclusion that the 
Union had bargained in good faith, because he contended that the 
use of harassing tactics was in itself a violation of “good faith”. But 
he made it quite clear, in his own words, that “it is not my conten¬ 
tion that the union did not bargain over the table with the com¬ 
pany.” (R.956.) 

Brief testimony was introduced as to the actual bargaining, 
despite the General Counsel’s objection. But this testimony was 
not developed with respect to any contention that the Union’s con¬ 
duct at the bargaining table was in violation of the statute. As 
the Trial Examiner said: “. . . the only possible germanencss of 
this line would be if it tended to establish that the employer had 
actually been guilty of bad faith in collective bargaining . . . and 
it has been on the basis of that that I have been taking the testi¬ 
mony.” (R.971.) 

After the hearing the Trial Examiner filed his intermediate re¬ 
port. Certainly he had no doubts as to the issue which was tried 
before him. In the introduction to his report, he stated the issue 
clearly: “The primary issue is whether Respondents, at a time 
when they were negotiating with the Company concerning the 
terms of a new collective bargaining agreement engaged in walk- 
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outs, slowdowns, and similar conduct and whether, by said conduct , 
Respondents have refused to bargain collectively with the Com¬ 
pany.” (R.1677, emphasis added.) 

The Trial Examiner did refer to the testimony as to the actual 
negotiations as part of the “Background” of the case. He found, 
as part of this “Background” that the Company “bargained hard 
during these bargaining negotiations.” This, he said, was its priv¬ 
ilege under the Act and supplied the motivation for the use by 
the Union of slowdowns, etc., as a form of economic pressure. 
(R.1678) 

We do not mean to say that the fact that negotiations were in 
progress was not considered material. Indeed, the theory of the 
Trial Examiner was that the refusal to bargain in good faith con¬ 
sisted of engaging in unprotected activities at a time when negotia¬ 
tions were in progress. (R.1701.) But we do say that the content 
of the negotiations, the proposals and counter-proposals, the ques¬ 
tion of who “bargained hard” and who made concessions, was not 
considered material by the Trial Examiner. 

The Board also apparently regarded the attitude of the nego¬ 
tiators as immaterial. It did not examine the bargaining history. 
It, too, based its decision on the fact that the Union had engaged 
in “harassing tactics” in order to exert economic pressure upon 
the employer and it issued the blanket order recommended by the 
Trial Examiner forbidding the use of such tactics. 

Up to the point when the Board filed its brief in this Court, 
then, the details of the actual bargaining between the Company and 
the Union were unmentioned—precisely because they were re¬ 
garded as irrelevant. The issue was whether the use of harassing 
tactics in support of the Union’s bargaining position was, in and 
of itself, inconsistent with good faith bargaining at the table. 

In their brief here, however, counsel for the Board transform this 
issue into a general question of good faith, manufacture new find¬ 
ings of fact which they ascribe to the Board, and provide the Court 
with a distorted version of the testimony on the actual bargaining 
in order to show evidentiary support for these spurious findings. 

Thus, counsel for the Board say that the “Board found . . . that 
. . . the Unions sought to force the Company to sign a contract 
on their own terms.” (Bd. Brief, p. 2, emphasis added.) They 
say: “The Board, in full agreement with the Trial Examiner, found 
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that . . . the Unions . . . were seeking, by engaging in harassing 
tactics ... to extract a collective bargaining agreement from the 
Company granting virtually all their demands” (Bd. Brief, p. 19, 
emphasis added.) 

To these findings, which the Board did not make—despite coun¬ 
sel’s assertion to the contrary—counsel add their own findings. 
“The Union’s approach to the negotiations was one of demand¬ 
ing complete surrender on the part of the Company.” (Bd. Brief, 
p. 20.) The Union exhibited an “all-or-nothing attitude.” (Bd. 
Brief, p. 29.) There was a “complete unwillingness on the part of 
the Unions to submit their demands to discussion at the bargain¬ 
ing table.” (Bd. Brief, p. 33.) 

In addition to these findings as to the Union’s general attitude 
in negotiations, counsel add findings on other issues which were not 
litigated below. They find that there was a “disingenuous dis¬ 
avowal of responsibility” for the harassing tactics (Bd. Brief, p. 29) 
and that the “Unions condition further bargaiuing'on withdrawal 
by the Company of the unfair labor practice charges.” (Bd. Brief, 
p. 34.) 

All of these are new issues. Neither the charge nor the com¬ 
plaint gave notice that these issues were to be tried. They were not, 
in fact, tried. The Trial Examiner did not regard them as involved 
in the case. The Board made no findings as to them. 

What has happened here is that the Trial Examiner and the 
Board concluded that the Union’s use of harassing tactics in support 
of its demands in negotiations was a violation of the duty to bargain 
in good faith. Apparently not willing to support that ruling 
squarely, counsel for the Board have searched the four comers 
of the transcript of the record to see if there is not some other 
basis upon which a lack of good faith can be demonstrated. Hav¬ 
ing found, in portions of the transcript which have heretofore 
been ignored, bits of pieces of testimony which they believe can 
provide such a basis, they offer it here—for the first time—in sup¬ 
port of the Board’s order. 

The error in this procedure is underlined when it is recognized 
that throughout this proceeding counsel for the Union sought pre¬ 
cise specification of the theory upon which it was charged that the 
Union failed to bargain in good faith. The Board answered the 
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claim that such specification was not clearly enough given by stating 
in its opinion: 

“It is clear that the complaint specified conduct by which 
Respondents had allegedly refused to bargain in good faith 
and it sufficiently appears from the record that in the course 
of the hearing the Respondents were fully advised of the 
nature of the General Counsel’s contention.” (R.1759.) 

The only thing that “the complaint specified” is that the Union en¬ 
gaged in slowdowns, etc. The only contention as to which the 
Unions “were fully advised” in the course of the hearings was that 
the use of such tactics was, per se, a violation of Section 8(b)(3). 

We do not complain “that the case was decided on a theory 
different from the one on which it was tried.” (Bd. Brief, p. 41.) 
As we made clear in our opening brief, we believe that on analysis 
it will be seen that “the Board’s reasoning is ... precisely the same 
as that of the Trial Examiner.” (Union Brief, p. 34.) We do 
assert, however, that counsel have attempted in this Court to 
justify the Board’s order on a wholly new and different theory. 

2. The Distortion in the Board's Picture of the Bargaining. 

Although, for the reasons stated, the lengthy discussion of the 
actual bargaining which is contained in the Board’s brief is wholly 
immaterial to the issues to be decided here, we do not wish it to be 
understood that we accept as fair the picture of that bargain¬ 
ing which has been drawn by the Board. The Union did not take 
an “all-or-nothing attitude.” It was not unwilling to submit its 
demands to discussion at the bargaining table. It did not condition 
further bargaining on a withdrawal by the Company of unfair 
labor practice charges. Detailed answers as to each of these charges 
would unduly extend the length of this brief. But a few examples 
will sufficiently show the way in which counsel for the Board have, 
by emphasis here and omission there, created an altogether erro¬ 
neous picture. 

(a) The Union's Rejection of the Company's Data. Counsel 
for the Board say (Bd. Brief, pp. 5, 29) that the Company sub¬ 
mitted data to the Union officers showing that the benefits received 
by the Company’s employees were comparable to the average re¬ 
ceived by employees in the area and in certain other industries, but 
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that “International Representative McGrew rejected the relevancy 
of the Company’s data.” 

Counsel do not say that the data as to the wages paid in the 
immediate area—the Clearing House District—consisted only of 
averages, and that McGrew objected to the use of those figures 
unless the company supplied the supporting figures on which the 
averages were computed. The Company was not “at liberty” to 
supply the supporting figures and withdrew the Clearing House 
data, but not the others, as a basis for discussion (R.1316.) 
Despite this withdrawal, however, it later used the same averages 
in bulletins and individual letters to the employees attempting to 
show to the employees that the Union was being unreasonable. 
(R.1319, 1660.) 

(b) The Vacation Proposal. Counsel for the Board say (Bd. 
Brief, pp. 6, 29) that in January the Company offered increased 
vacation benefits, which McGrew rejected because it would cost 
the Company less than the vacation provision of the last contract, 
although “McGrew admittedly had no information to support his 
assertion.” 

At first sight this looks as if the Union’s representative rejected a 
proposed benefit simply to avoid reaching agreement. Examina¬ 
tion of the record, however, shows that this is not the case. 

There were two distinct vacation issues. The Union proposed 
granting a third week of vacation to employees with 15 years of 
service. The Company proposed a change in the computation 
of vacation pay. Under the expired contract, employees with the 
requisite service were granted vacation pay at the rate of 40 hours 
pay for each week of vacation. The Company proposed to change 
this to give 2 percent of the individual employee’s earnings for the 
prior year for each week of vacation. 

The proposal for a third week of vacation for employees of 15 
years’ service was granted at the December 30 bargaining session 
(R. 965) and was not, thereafter, in issue. The remaining dis¬ 
agreement between the parties was as to the Company’s proposed 
change in the computation of vacation pay. McGrew believed, 
on the basis of estimates that he had made, that the gross effect 
would be to reduce the total vacation cost (R.1221). The Com- 
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pany, which had the only figures as to the total vacation payments, 
asserted that the “total gross” cost would be greater. But, irrespec¬ 
tive of the gross cost, it was clear that the Company’s proposal 
would reduce the vacation pay of some workers and increase that of 
others. The Union, therefore, objected to the change and proposed 
that, if the Company wanted the change, the individual employee 
be given the benefit of whichever computation would prove the 
higher in his case (R. 965-967). This offer the Company rejected. 

Counsel for the Board omit these facts and say that, in January, 
the Company offered “increased vacation benefits.” (Bd. Brief p. 
29.) They thus obscure the fact that the Company’s proposal 
would undoubtedly have reduced the vacation pay of a substantial 
number of employees (even if not a majority) and that there was, 
therefore, a legitimate ground for refusing to accept the Company’s 
proposed change in computation even though the effect might have 
been to increase gross vacation payments. 

(c) The Proposed “No-Strike — No-Lockout ” Agreement. On 
pages 7 and 8 counsel set forth the Company’s proposal of Febru¬ 
ary 26, 1952, for an interim “no-strike—no-lockout” agreement 
and say that McGrew declared that the policy of the Union would 
not permit it to enter into such an agreement. They then note that 
“despite McGrew’s assertion, the previous contract . . . contained 
such a provision.” They thus seeia to cast doubt on the good faith 
of McGrew’s position. 

This doubt is immediately dispelled when it is recognized that 
the Company was asking for a no-strike clause without a col¬ 
lective bargaining agreement. The fact that McGrew had agreed to 
a no-strike provision in the prior collective bargaining agreement 
casts no doubt whatsoever on his assertion that it was against the 
Union’s policy to enter into a no-strike agreement without a col¬ 
lective bargaining agreement. Indeed, there is no testimony in the 
record whatsoever that McGrew or the Union was unwilling to 
renew the no-strike clause of the prior collective bargaining agree¬ 
ment if the other issues could be settled. Counsel also fail to 
state that, on June 30, 1953, counsel for the Company said “that 
he would [get] a cease and desist order from the Board and that 
would be better than any no-strike clause . . . and that a contract 
wouldn’t be needed”. (R.1054.) 
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(d) The Union's Action in Conditioning Bargaining on With¬ 
drawal of The Unfair Labor Practice Proceedings. On page 34 
counsel for the Board say that “the Unions condition further 
bargaining on withdrawal by the Company of the unfair labor 
practice charges filed with the Board.” This again involves a 
mis-emphasis of the facts. 

According to the testimony of the Company’s representative, 
McGrew said on June 10 that the Union “could not have a fight 
and a contract settlement at the same time”, and he “was not 
going to have anyone sticking needles into him after the con¬ 
tract was settled.” (R.1303.) For this reason McGrew did 
say that the NLRB case should be settled before a contract 
was finally agreed upon. This legitimate attempt to compose all 
of the differences between the Company and the Union before 
a contract was finally settled is a far different thing than refusing 
to bargain on the contract issues before such a composition. That 
the Company did not regard the conversation of June 10 as a bar 
to further bargaining is shown by the fact that such bargaining 
did take place on June 15 and June 30 (R.997, 1002) and that 
there was negotiation and discussion of all of the issues between the 
parties after June 10. (R.1326.) Furthermore, at the hearing 

on July 16, McGrew testified that the Union was then “ready and 
willing to meet with management for the purpose of further negoti¬ 
ations and collective bargaining agreements.” (R.1011.) 

(e) The Union's <e All-Or-Nothing Attitude”. Throughout the 
Board’s statement of the facts, the Union’s concessions in the 
bargaining are overlooked or minimized and the Company’s con¬ 
cessions are magnified. Through this kind of selective emphasis, 
it is made to appear that the Union took an “all-or-nothing” 
attitude and demanded “complete surrender” as a price for dis¬ 
continuing its harassing tactics. Without examining all of the 
facts as to the concessions made by the parties, this much is clear: 

The old contract expired on October 15, 1952. Although the 
Company admitted that it could afford a wage increase (R.1309), 
and indicated, on April 27, that it had more to offer (R.989) it 
did not make its first offer for a general increase until June 15, 
1953—eight and one-half months after negotiations had opened. 
The Union did substantially modify and reduce its demands during 
the course of the negotiations. And when the Company did make 


13 


its wage offer, as part of a package, on June 15, 1953, it refused 
to negotiate about the individual items in the package (R. 1001). 
Finally, the rejection of the Company’s June 15 offer was not a 
decision of the Union leadership but of the employees. The Union 
explained the offer, and indeed, called a second meeting because 
the employees believed that a modification in the offer, made by 
the Company, meant that the Company was offering less than it 
actually was. The Union corrected that misunderstanding but the 
membership nevertheless rejected the offer. (R. 1003-1006.) Is it 
the Board’s contention that the Union failed to bargain in good 
faith because it did not override the democratic decision of the em¬ 
ployees involved? 

II—THE ARGUMENTS OF THE BOARD ON THE 
ISSUE REALLY INVOLVED ARE CONTRADIC¬ 
TORY AND MISLEADING 

i 

The heart of the Board’s affirmative argument is set forth on 
p. 29-33 and pp. 35-37 of their brief. The answers to our argu¬ 
ments are set forth on pp. 37-44. Die contentions contained on 
these pages are contradictory and misleading. 

Thus, the brief says that the employees “undoubtedly” had a 
right to withhold their services entirely (i.e., to strike). (Bd. Brief, 
p. 31.) But it also says that the Union violated the Act by “laying 
down an ultimatum to the Company that it must yield on every 
point or run the risk of severe economic loss.” (Bd. Brief, p. 33.) 

Again, it is said that “the use of harassing tactics ... is mani¬ 
festly contrary to the Congressional objective embodied in the 1947 
amendments” (Bd. Brief, p. 30). But on pp. 37-38 it is asserted 
that such conduct is not “in itself unlawful.” 

Again, it is argued that the Board’s condemnation of the Union 
in this case does not rest on the “unprotected” nature of the Union’s 
activities (Bd. Brief, p. 38). But elsewhere the Union’s actions 
here are distinguished from a strike as being “outside the protec- ! 
tion of the statute.” (Bd. Brief, p. 31). And reliance is repeatedly 
placed on the Fansteel case 1 , the Briggs & Stratton case, 2 and i 

1 306 U.S. 240. Cited on p. 43 of the Board’s brief. 

2 International Union, United Automobile Workers v. Wisconsin Employ¬ 
ment Relations Board, 336 U. S. 245, cited on p. 42 of the board’s brief. 
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similar cases 3 holding concerted activities to be “unprotected” by 
Section 7 of the Act, as providing the basis for the Board’s action 
here. 

Again, it is argued that the union violated the statute because 
the specific demands which the slowdowns were designed to en¬ 
force were not communicated to the employer (pp. 32-33). But 
the thrust of the other arguments of the Board is that the Union’s 
actions should be condemned because their purpose was to compel 
the Company to surrender to the terms proposed by the Union 
(pp. 29-30, 36), and the Company knew it (pp. 7-8). 

These inconsistent positions are repeatedly buttressed by the cita¬ 
tion of cases which simply do not stand for the propositions for 
which they are cited. For example, on page 33 of their brief coun¬ 
sel for the Board make the following assertion about what the 
Courts have done: 

“The Courts have recognized that the failure of a union to 
communicate its demands to the employer prior to a walk¬ 
out is inconsistent with the policies of the Act and for this 
reason have repeatedly condemned such conduct. Sec 
N.L.R.B. v. Reynolds International Pen Co., 162 F. 2d 680, 
681 (C. A. 7). Accord: International Union, United Auto¬ 
mobile Workers v. Wisconsin Employment Relations Board, 
336 U.S. 245, 249, 255-257; N.L.R.B. v. Jamestown Veneer 
& Plywood Corp., 194 F. 2d 192, 194 (C.A. 2).” 

Let us look at the three cases here cited. 

In the Reynolds International Pen Co. case no union was involved 
at all. The employer discharged two employees in an unorganized 
plant who had instigated a precipitate walkout said to be based 
upon a rumor that wages were to be decreased. The issue was 
whether these were protected actions so as to make the action of the 
employer unlawful. The Seventh Circuit said that they were not 
protected because: 

“. . . at the time of the walkout no demand had been made 
upon management concerning wages and no bargaining in 
reference thereto had been undertaken or suggested. In fact, 
there was no existing labor dispute or controversy of any char¬ 
acter. The so-called justification for the walkout admittedly 
was based entirely upon rumor. The record further dis¬ 
closes that there was no reasonable basis even for this 
rumor ...” 162 F. 2d 684. 

3 See cases cited on pp. 30, 31, and on p. 43 of the Board’s Brief. 
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In the Jamestown Veneer and Plywood Corp. case a number of 
employees were notified that they would be laid off, beginning on 
the next shift. Provoked by the shortness of the notice, four of these 
employees walked off the job before the end of the shift. The 
question was whether this action was protected action so that the 
Company could be compelled to reinstate them. The Second 
Circuit held that the walkout was not a protected concerted ac¬ 
tivity. It said: 

“There was no labor dispute pending as to how long a lay¬ 
off notice should be. The four employees who quit were 
provoked at the shortness of the notice. Their leaving had 
nothing to do with ‘collective bargaining or other mutual aid 
or protection’ either present or'future so far as appears. Quit¬ 
ting the job without cause is ground for refusal to reinstate the 
quitters.” 194 F. 2d 194. 

Neither of these cases involves a charge that a union refused to 
bargain. In neither of them was union conduct “condemned” as 
“inconsistent with the policies of the Act.” 

The third case cited is the case which we have called the Briggs 
& Stratton case. Unlike the other two, it does involve union action 
similar to that claimed to exist here. The union did call intermit¬ 
tent work stoppages and the Supreme Court did say that “the em¬ 
ployer was not informed ... of any specific demands which these 
tactics were designed to enforce, nor what concessions it could 
make to avoid them.” 336 U.S. at 245. But in this factual 
situation, the Court actually held that Congress had not delegated 
“power to the Board to permit or forbid this particular union con¬ 
duct”, and hence, the states had power to enforce their owm policy 
with respect to such matters. 336 U.S. at 253. Surely this case 
cannot properly be cited, as counsel for the Board cite it, for 
the proposition that such union conduct is so inconsistent with 
the policies of the Federal Act that the Federal Courts have con¬ 
demned it. 

Following the tortuous path by which counsel for the Board 
make contradictory assertions appear consistent with each other, 
and cite cases cited for propositions for which they do not stand, 
would unduly extend this brief. Instead, we will attempt to set 
forth affirmatively the propositions which, we believe, demonstrate 
the error of the Board’s arguments. 
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III—THE DUTY TO BARGAIN COLLECTIVELY IN 
GOOD FAITH DOES NOT REQUIRE THAT THE 
USE OF ECONOMIC POWER IN SUPPORT OF A 
PARTY’S BARGAINING POSITION BE ABJURED 

Fundamental to much of the confusion in the Board brief is a 
misunderstanding of the function of the collective bargaining 
process. We concede that the Act requires both unions and em¬ 
ployers to bargain collectively. And we agree, further, that the 
requirement of good faith applies equally to both unions and em¬ 
ployers. The basic question to which we addressed ourselves in our 
opening brief was the meaning of this requirement. We concluded 
that, with respect to the employer, the essential requirement was, 
in Senator Wagner’s words: “to recognize the process of collective 
bargaining”—i.e., to recognize the union sincerely and without 
reservation, as the exclusive channel through which the terms of the 
employment relationship are to be negotiated. This same require¬ 
ment applies to unions, although, as we pointed out, the union 
normally has no alternative to collective negotiation and hence 
there would usually be no motive for a union to go through the 
forms of negotiation with an inner resolve not to reach agreement. 
(Union Brief, p. 41.) 

The confusion here arises because the Board confuses the duty 
to bargain sincerely with a duty to let the terms of the economic 
bargain be settled by “reasoned argument, persuasion and the free 
and candid communication of views, rather than resorting to the 
weapons of economic strife_” (Bd. Brief, p. 30.) 

This converts the duty to bargain collectively into a duty to 
abandon the resort to economic strength. But the duty to bar¬ 
gain in good faith—particularly in light of the specific statement 
in Section 8(d) that neither party must agree to a proposal or 
make a concession—docs not require the substitution of debating 
skill for economic strength. It does not require “argument, 
persuasion and the free communication of views” to “play the dom¬ 
inant role.” It does not forbid either party—so long as it recog¬ 
nizes the status of the other and is not motivated by a desire to 
destroy it—to refuse to make concessions to the other. 

We do not assert that a lack of good faith cannot be evidenced 
by intransigence at the bargaining table or by economic action 
away from the bargaining table. Both can, in a proper case, 
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throw light on the state of mind of the bargainers. Nor do we 
assert that the state of mind required by the Act is different for 
unions and employers. We do assert, however, that the state of 
mind which violates the Act is not an intention to adhere firmly 
to one’s position but the intent to avoid agreement and to under¬ 
mine or circumvennt the collective bargaining process. Adamancy 
can, in the light of other circumstances, be held to evidence such 
an intent. 

The distinction is most clearly seen in the cases of unilateral 
change in working conditions cited on page 32 of the Board’s 
brief. Three cases are there principally relied upon: N.L.RJB. v. 
Crompton Highland Mills, 337 U.S. 217; N.L.R.B. v. Jergens Co., 
175 F. 2d 130, cert, denied 338 U.S. 827; N.L.R.B. v. Shannon, 
208 F. 2d 545. 

In the Crompton Highland case, the Company bargained with 
the union about wages. It offered a one-cent increase which the 
union rejected. Then, 12 days later, and without prior consulta¬ 
tion with the union, it granted to the employees a substantially 
larger increase than it had offered to the union. It thus circum¬ 
vented the union and demonstrated that its offer to the union was 
not in good faith. The Supreme Court agreed that this consti¬ 
tuted a violation of the Act. 

In the Jergens Co. case, the employer refused to bargain with a 
certified union as to union security on the ground that a War Labor 
Board directive to bargain with another union was still in effect. 
A strike occurred. While the strike was in progress the company, 
without consulting the union, granted a general wage increase. 
The Board and the Ninth Circuit agreed that the company’s 
reliance on the War Labor Board directive was sham, since the 
company did not actually comply with that directive, and that 
the unilateral wage increase was a part of the company’s “con¬ 
tinued attempts to circumvent the effect of the Teamsters’ cer¬ 
tification.” (175 F. 2d at 136.) 

The Shannon case is similar. While negotiations with the union 
on a contract were pending, the company announced—without 
previous notice or negotiations with the union—that there would 
be a five cents an hour wage increase for the employees. The 
Court agreed with “the Board’s theory . . . that the effect of such 
a wage increase, even though justified by sound economic and 
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business reasons, is to weaken the union's position as the employees' 
chosen bargaining representatives" and it therefore affirmed the 
finding of a refusal to bargain in good faith. (208 F. 2d at 548.) 

In all of these cases the employer’s bad faith—i.e. the insincerity 
of his offers—was shown by the fact that he granted to the em¬ 
ployees unilaterally wage increases which he would not offer to the 
union. The violation of the Act was not in the wage increases. 
Nor would there have been any violation if the employers refused 
wage increases. The violation was in the refusal to respect the 
status of the union as the exclusive representative of the employees 
and the subjective intention, thus evidenced, to avoid any agree¬ 
ment with the union in order to achieve individual rather than 
collective bargaining. 4 

It is a mere verbal trick, therefore, to say that the rule oudaw- 
ing unilateral changes in conditions of employment must apply 
equally to employers and unions because both have the same duty 
to bargain in good faith. The kind of bad faith involved in the 
unilateral increase cases—the attempt to undermine or circumvent 
the representative status of the opposite party by interposing sham 
objections to agreement—is not even claimed here. There is no 
claim that the Union’s disagreement with the Company on eco¬ 
nomic issues was sham or that the Union’s real purpose was to 
undermine Jochim and have him replaced by some other Com¬ 
pany representative. There is no claim that the Union wanted 
to avoid agreement and force a strike in order to injure the com¬ 
pany. The only claim of bad faith in the negotiations themselves 
is that the Union—in counsel’s words—took the position that the 
Company “must yield on every point or run the risk of severe 
economic loss.” (Bd. Brief, p. 33.) 

If there were evidence, say, that the Union owned a competing 
business (Cf. Bausch & Lomb Optical Co., 108 N.L.R.B. No. 213, 
34 LRRM 1222 (1954) so that its real intention was not to obtain 
the concessions asked for at the bargaining table but to destroy a 
competitor, then the Board might be able to find that the Union’s 

4 The basis for all of these cases is the statement of the Supreme Court in 
May Department Stores Co. v. N.L.R.B., 326 U.S. 376, 384: 

“Employer action to bring about changes in wage scales without con¬ 
sultation and negotiation with the certified representative of its employees 
cannot, we think, be distinguished from bargaining with individuals or 
minorities.” 
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adamancy showed that its bargaining position was insincere. But 
there is no such evidence and counsel’s contention seems to be 
that the sincere adherence to its position by the Union constitutes 
a lack of good faith. 

If, absent any evidence as to bad motive, unions and employers are 
to be hailed before the Board to justify their use of economic power 
instead of argument and persuasion to influence the terms of eco¬ 
nomic settlements, then surely such a change in the rules should 
be set forth in a Board decision. For, if the argument here made 
is correct, then a union which does not merely slowdown and 
engage in short walkouts but tells a Company that it will strike 
and thus cause really “severe economic loss”, unless its demands 
are met, certainly would violate the Act. 

This, indeed, points to the basic fallacy of the elaborate argu¬ 
mentation which the Board has set forth here based on the bar¬ 
gaining history. That fallacy is shown by one simple question: 
Does the Board contend that if the Union here had called a strike 
on January 1, 1953, it would have constituted a refusal to bargain 
in good faith—even if there was an “ultimatum” and the Union 
adopted an “all-or-nothing attitude”? If the answer to this ques¬ 
tion is no—as we think the Board concedes that it is 5 —then the 
Board’s decision here must rest, not on a theory that the Act re¬ 
quires that debate displace economic strength, but on a theory that 
the Board can distinguish between strikes and slowdowns, protect¬ 
ing the former and, in the same situation, affirmatively prohibiting 
the latter. To that issue we now turn. 

IV—THE BOARD IS WITHOUT AUTHORITY TO PRO¬ 
HIBIT SLOWDOWNS, WALKOUTS, OR OTHER 
FORMS OF ECONOMIC PRESSURE 

If we accept the concession that the Union could lawfully have 
called a full-fledged strike at the time when it instituted its cam¬ 
paign of “harassing tactics”, then the decision of the Board here 
must rest on a theory that certain types of concerted employee 
action in support of a union bargaining position can be prohibited 
by the Board even though other forms of economic action would 
be permissible and, indeed, protected, under the same circum¬ 
stances. 


5 “Undoubtedly the employees had the right to withhold their services 
entirely in support of their bargaining demands.’* (Bd. Brief, p. 31.) 
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Although never explicitly stated, the underlying basis of the 
Board’s position seems to be that the kind of tactics used by the 
Union here are unfair and subject the Company to more severe 
economic pressure than would be created if a full-fledged strike 
had been called. We do not think that, factually, it is true that 
the tactics used here were more oppressive than a full-fledged 
strike. Certainly the Company did not consider that so, else it 
would simply have shut down its operations entirely—and thus 
created an economic situation similar to that involved in a strike. 
But, in any case, we deny that the Board has power to prohibit 
economic actions which it, in its own judgment, believes are 
unfair under the circumstances. 

Certain types of economic action are prohibited by the statute 
because Congress has made a judgment that those actions are 
unfair to employers. The secondary strike is outlawed. The juris¬ 
dictional strike is forbidden. A strike to compel bargaining where 
another union has been certified is specifically made an unfair 
labor practice. In all these cases Congress has weighed the eco¬ 
nomic interests of unions and of employers and has made a judg¬ 
ment that the proper economic balance would be disturbed if such 
union actions were permitted. 

There is no prohibition against slowdowns or intermittent stop¬ 
pages or any of the other “harassing tactics” involved here. The 
Board has attempted to forbid them, however, by saying that they 
constitute (or are sufficient evidence of) a violation of the duty to 
bargain in good faith. 

Wholly apart from the semantic difficulty in translating the use 
of an economic tactic in support of a union’s bargaining demand 
into a refusal to bargain about those demands, this approach vio¬ 
lates both the express terms of the statute and its basic philosophy. 

As we pointed out in our opening brief, Section 13 of the Act 
specifically says that none of the Act’s provisions may be construed 
so as to interfere with the right to strike, except as that right is 
expressly limited by the terms of the Act. And, in Section 501(2) 
Congress itself recognized that slowdowns and other forms of im¬ 
peding of production are comprehended within the term “strike”. 

The Board answers this argument by urging, on pages 42-43 of 
its brief, that it has the power under the Act to differentiate be¬ 
tween various types of strikes or other forms of concerted activities. 
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Wc would urge, were it relevant here, that the Board has no such 
power—as this Court held in Local Union No. 1229 v. N.L.R.B. 
202 F. 2nd 186, revd. on other grounds. Labor Board v. Electrical 
Workers, 346 U.S. 464. But that case, as well as the Briggs & 
Stratton case,® and all the other cases cited by the Board on page 
43 of its brief, relate to the question of whether all concerted activi¬ 
ties which are not unlawful are protected by Section 7 of the Act. 
The cases cited hold, at most, that the Board can differentiate 
between those concerted activities to which it desires to extend the 
protection of Section 7 of the Act and those which it can declare 
to be unprotected. None of those cases carry the slightest indica¬ 
tion that the Board has the power to affirmatively declare unlawful 
concerted activities not specifically prohibited by the Act. 

Indeed, in the Briggs & Stratton case the Supreme Court explic¬ 
itly held that “harassing tactics” are neither protected nor forbidden 
by the Act. Therefore, the Court said, the exercise by a state of its 
own labor policy with respect to such activities did not interfere 
with the area which Congress had regulated in the Federal Act. In 
so doing, the Court said that Section 13 did not have the effect 
of giving affirmative protection to all strikes but did have the effect 
of preventing the Federal Act from being construed as a prohibi¬ 
tion of such strikes. 

The prohibition contained in Section 13 and the definition 
contained in Section 501(2) are not just accidents. They express 
the fundamental approach embodied in the Federal Act. The Act 
does not attempt to prescribe a balance of economic power between 
unions and employers. It requires that they negotiate with each 
other in an effort to see if their differences can be resolved without 
resort to economic power. But it does not attempt to assure that 
one party or the other will not have an advantage in the economic 
struggle which may take place if bargaining does not produce agree¬ 
ment. 

There are situations in which a union’s financial position is poor, 
where there is a surplus of labor in the available market, where the 
employer’s economic situation is such that he can afford to do with¬ 
out production for a period of time. In such situations, the union’s 
economic position is weak and the employer’s economic position is 

• International Union, United Automobile Workers v. Wisconsin Employ¬ 
ment Relations Board, 336 U.S. 245. 
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strong. But the Act does not require that, for that reason, the 
employer cannot insist on as favorable terms as he believes are 
appropriate, so long as his purpose is not to destroy the union. 
Equally, there are situations in which unions are strong, where 
labor is in short supply, where the union has a substantial treasury, 
and where the demand for the employer’s product is rising. The 
Act does not limit the economic demands which the union may 
make or the economic action which may be used in support of its 
demands, so long as its purpose is not to destroy the employer. 

We concede that there are cases in which there seems to be 
unfairness on one side or the other in the choice and timing of 
economic weapons in support of a collective bargaining position. 
Where that unfairness is clear and there is believed to be no social 
justification for the use of a particular weapon, as in the case of 
the jurisdictional strike or the secondary boycott, Congress has 
acted to prevent the use of such a weapon. But, except in those 
areas, Congress has said that the parties are free to use their eco¬ 
nomic strength so long as each respects the status of the other. 

The reason for this is plain. The question of fairness in each 
situation must depend not only on the particular tactic used but 
on the whole economic complex in which a particular dispute 
arises. Suppose that wages in this plant were below area levels. 
Suppose that, as the Union claimed (R. 1030), the plant was so 
located as to make picketing in support of a full strike impossible. 
Suppose that for this reason slowdowns and intermittent stoppages 
were the only effective economic weapon available to the Union. 
Would the Board then say that the Union could engage in slow¬ 
downs if it could not persuade the employer to raise wages? 

Whatever the answer to that question, it illustrates the problem. 
The Trial Examiner held flatly that the answer was no and that 
evidence as to the absence of any right to picket effectively was 
“immaterial”. (R. 1030.) But then the Board’s rule is mani¬ 
festly unfair and places one of the parties in an unjustifiably weak 
position. If the answer is yes, then the Board must—in order to 
determine whether to forbid the particular actions—weigh the 
economic strength of the parties and make a judgment as to the 
equity of their economic positions. The Board then becomes a 
board of compulsory arbitration, engaged in resolving the merits 
of the bargaining contentions of labor and management. And it 
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is too plain for argument that the statutory scheme does not con¬ 
template its playing such a role. 

The long and short of the matter is that the whole Act is 
premised upon a belief that industrial disputes and the terms of 
the economic settlements of those disputes is to be left to free 
collective bargaining. And the notion of free collective bargain¬ 
ing includes the right of either party to use its full economic strength 
in support of its position so long as (1) its position is a genuine 
one, not a sham adopted to circumvent the status of the other 
party and its representatives, and (2) none of the specific limita¬ 
tions set forth by Congress are transgressed. By using the com¬ 
mandment to bargain collectively to create a catch-all prohibition 
against tactics which it believes are unfair, the Board has made 
meaningless the specific prohibitions of the Act and violated the 
basic philosophy of the Act. 

V—THE BOARD’S ORDER CONSTITUTES A FLAT 
PROHIBITION AGAINST THE USE OF HARASS¬ 
ING TACTICS WHATEVER THE CONTEXT 

As we have indicated, one question which serves to define the 
issues in this case is whether the Board contends that the Union 
would have violated the Act if it had called a full strike instead 
of a slowdown? A second question which equally serves to define 
the problem is whether, under the terms of the Board’s order, the 
Union could ever, so long as it remained the collective bargaining 
representative of the employees, engage in slowdowns, walkouts, etc. 

We said in our opening brief that the Board’s order constituted 
a blanket prohibition against such conduct, whatever might be the 
surrounding circumstances. The Board in its brief, urges that 
the prohibition applies “only in a context of bad faith bargaining 
as is apparent on the fact of the order.” (Bd. Brief, p. 43.) We 
assert here that this is simply not so. 

Paragraph 1(a) of the Board’s order does speak in terms of 
bargaining in good faith, but it says that the union will fail to 
bargain collectively with the Company “by engaging in slowdowns 
and unauthorized extensions of rest periods, by engaging in walk¬ 
outs or partial strikes; ... or by engaging in any similar or related 
conduct in derogation of the statutory duty to bargain . . We 
submit that this says as plainly as language can say that the union 
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will in the future be guilty of a refusal to bargain collectively if it 
should ever engage in these tactics, whatever may be the context 
and whatever may be the circumstances. And this is all that it 
says. 

The Board says that we are precluded from objecting to this 
specific prohibition because it was adopted in haec verba from the 
recommendations of the Trial Examiner and we objected to his 
proposed order in general terms only. 

In order to place this contention in its proper light, it must be 
remembered that the Trial Examiner clearly and specifically held 
that the action of the union in engaging in harassing tactics in 
support of its bargaining position was, in and of itself, a refusal to 
bargain. Based upon this holding, he quite naturally recommended 
that the Board order the Union to refrain from engaging in such 
conduct forevermore. When the case came to the Board, we did 
not urge merely that there was a defect in the draftsmanship of 
the proposed order. The order accurately represented the holding 
of the Trial Examiner. But we did urge, at great length and with 
considerable particularity, that the Trial Examiner was wrong in 
holding that slowdowns, etc., were a violation of the Act and could 
be forbidden by the Board. Surely we did not have to separate out 
our objection to this holding, and the order based on it, from 
another holding which did not then exist and which we believe 
has in fact only lately been created by counsel in this Court. 

Putting aside, then, the complaint that the Union’s objection 
comes too late, we return to the question we put: when, under the 
terms of the Board’s decision and order here, can the Union in 
the future use a slowdown, or a refusal to work overtime, or any 
of the other “harassing tactics” in support of its bargaining posi¬ 
tion? If, in some future controversy, when a contract has expired, 
the Union listens carefully to all the statistics as to area wage rates, 
makes every reasonable compromise, and otherwise comports itself 
in accordance with the views of counsel for the Board, but still no 
agreement is reached, can it then, with due notice to the Company, 
ask the employees to walkout or slowdown? We think the answer 
to that question, under the Board’s order, is no. And we think 
that this answer is not due, as we said in our opening brief, to 
bad draftsmanship of the order. We think it expresses precisely 
the ruling of the Trial Examiner and the decision of the Board that 
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such tactics arc per se, and irrespective of the circumstances, a 
violation of Section 8(b)(3). 

We think that ruling is wrong. Our views on that point are 
fully set forth in our opening brief and have not, we submit, been 
answered bv counsel for the Board. 

Respectfully submitted, 
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